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IN THE 


United States Court o! Appeals 

District of Columbia. 

No. 9680. 


The United States Graphite Company, Appellant. 

Y. 

WILLL4.M AVERELL HaRRIMAN, SECRETARY OF COMMERCE, 

Appellee. 

_ 

BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

Under a special tax statute an administrative offijjer 
(War Production Board) was directed to include in a neces¬ 
sity certificate the entire cost of emergency facilities which 
had been determined to be necessary in the interest of 
national defense. By disregarding the plain direction of ;he 
statute, and by refusing to include the correct amount of 
cost in the certificate, the administrative officer has de¬ 
prived appellant of a special amortization tax deductipn, 
which cannot be allowed under the taxing statute unless the 
certificate is corrected. 

The complaint requested the District Court to direct 
the administrative officer to correct the certificate, t’he 
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District Court had jurisdiction under Title 11, Sections 301 
and 305, D. C. Code (1940). See Stark v. Wickard, 321 U. S. 
559, Moberly Milk Products Co. v. Fleming, 69 F. Supp. 776, 
affirmed 160 F. 2d 259 (Court of Appeals D. C.) and 
28 U. S. Code, Sections 41 (1) and (5). This Court has 
jurisdiction of this appeal from the final order of the 
District Court, dated June 27, 1947, granting appellee’s 
motion for summary judgment. Notice of appeal was filed 
September 19, 1947. See Title 17, D. C. Code (1940), Sec¬ 
tion 101, and Title 28, U. S. Code (1940), Section 225 (a). 

STATEMENT OF CASE. 

Appellant is a manufacturer of graphitar. During the 
emergency period this product was used in the manufacture 
of marine and aircraft engines. Graphitar, which is not 
affected by heat, cold, acids, water or sand, was especially 
vital because it became a substitute for many metals which 
were scarce at that time. (J. App.* 6-8, tflO). 

In 1943, while appellant’s existing plant and machinery 
capacity were working full time on Government contracts, 
the War Department requested that appellant double its 
capacity for the production of graphitar. As soon as 
appellant could secure the necessary purchase rating pri¬ 
orities from the War Production Board, which had a rigid 
control over all expansions under the War Powers Act, 
appellant began work on a new building (J. App. 6-10,1110- 
13). 

Section 124 of the Internal Revenue Code (26 U. S. C., 
Sec. 124) provides that (a) if a taxpayer files an applica¬ 
tion for a necessity certificate with the War Department 
within six months after construction or acquisition of a 
facility, and (b) if the War Department issues a necessity 
certificate that the facility is an emergency facility neces¬ 
sary in the interest of national defense, then the taxpayer is 
entitled to amortize the cost of the facility over five years, 
or a shorter period if the President by proclamation de¬ 
termines that the emergency period "was less than five years. 


* J. App. refers to Joint Appendix. 
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In order to secure this special tax deduction, appellant 
duly filed with the War Department an application foi^ a 
necessity certificate for the new building. On October ^8, 
1943 the War Department issued a necessity certificate, 
stating that the new building was necessary in the interest 
of national defense, and included in the certificate the 
tire cost of the building for special amortization purposes 
(J. App. 11,1115,16). 

When the new building was sufficiently completed so 
that space was available, and as soon as appellant cofild 
secure from the War Production Board necessary purchajse 
rating priorities for the machinery, appellant began to 
purchase the machinery which was to be used in the new 
building to manufacture graphitar, (J. App. 11-12, 1^). 

On May 29, 1944 appellant filed with the War Production 
Board an application for a necessity certificate for the 
machinery. This application was timely filed under sub¬ 
section (f) (3) of Section 124 within six months after 
acquisition of the machinery. The application was not 
filed with the War Department, as had been done in the 
case of the building, because on December 17, 1943 the 
authority to issue necessity certificates had been transferred 
from the War and Navy Departments to the War Pro¬ 
duction Board by a Presidential Order (J. App. 4 aid 
13-14, H 7, 20). 

On July 17, 1944 the War Production Board issued ^o 
appellant a “letter of predetermination” which stated that 
it had been determined that the machinery listed in the 
Appendix attached to the letter (which was a duplicate 
copy of the list of machinery which had been attached to 
appellant’s application) is eligible for tax amortization, aid 
further stated that “you may accept this letter as a de¬ 
termination of necessity” pending the receipt of the 
necessity certificate (J. App. 15, IF 22; J. App. 35-40, Ex. 2). 

This “letter of predetermination” also inserted t\fo 
illegal conditions limiting the amount of special amorti¬ 
zation which appellant could deduct for the machinery by 
stating that (a) cost for machinery acquired prior to July 
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17, 1944, the date of the “letter of predetermination,” had 
to be excluded, and that (b) machinery acquired after July 
17, 1944 could be amortized only on a 35% basis. None of 
these conditions had been attached to the necessity certif- 
icate which had been issued by the War Department for 
the new building (J. App. 15-16, If 22; J. App. 35-36, Ex. 2). 

The War Production Board had inserted the first con¬ 
dition in the “letter of predetermination’’ because im¬ 
mediately upon the transfer of the duties under Section 124 
to it, the Board issued a regulation (Section 4), which 
provides that an application for a necessity certificate had 
to be filed before constructing or acquiring a facility. 
Appellant’s complaint alleges that this regulation is con¬ 
trary to subsection (f) (3) of Section 124, which provides 
that an application may be filed within six months after the 
beginning of construction or acquisition of a facility (J. 
App. 20-21, ff 27). 1 

This regulation, which was issued under a Presidential 
Order, presents the first question in this proceeding: Did 
the War Production Board have discretionary pow'er to 
shorten by regulation the definite date fixed by Congress 
for filing an application for a necessity certificate and to re¬ 
quire that a determination of necessity be made before ac¬ 
quisition of the facility? 

The second condition was inserted in the “letter of pre¬ 
determination” because shortly after the transfer of the 
duties to it the Board adopted a new policy of including 
only excess war cost (35% of entire cost). Under this 
policy, there w^as included in the amount of cost specified 
in the Certificate only 35% of the entire cost of facilities 
certified as necessary to national defense, because the 
facilities “\vere of such nature as to be presumably useful 
in post-war operations.” (J. App. 19-20, 26 of Complaint, 

and J. App. 48-50, appellee’s affidavit.) The 35% allowance 
w T as intended to cover the excess cost of wartime acquisition 
as compared with normal pre-w T ar cost of the same facilities. 

1 Subsection (f) (3) and Section 4 of the regulations are compared in parallel 
columns on page 12 herein. 
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This policy, which was not published in the Federal Register 
or in any other manner, was not only contrary to the policy 
followed by the Secretaries of War and Navy during the 
three years they acted as certifying agents, but was Con¬ 
trary to a published Treasury Department regulation wljiich 
provided that the entire cost of an emergency facility shojuld 
be amortized over the emergency period of five year^ or 
less. 2 Appellant alleged in its complaint that the “35% 
policy” is contrary to section 124(f) (1), which provides 
that cost (not excess w'ar cost) shall be included for amor¬ 
tization purposes. 3 

This unpublished policy presents this second question: 
Did the War Production Board have discretionary po^ver 
to adopt and apply an unpublished policy in respect to 
excess war cost which conflicts with the statute and witp a 
regulation properly published in the Federal Register? 

After appellant had, pursuant to the “letter of prede¬ 
termination,” filed an affidavit showing (a) cost of ma¬ 
chinery acquired prior to July 17, 1944, and (b) cost of 
machinery acquired on or after July 17, 1944, the War 
Production Board issued a necessitv certificate for the 
machinery, but excluded all cost of $77,195.99 for machin¬ 
ery acquired prior to July 17, 1944, and included only ex¬ 
cess war cost (35% of entire cost) for the machinery ac¬ 
quired on or after July 17, 1944. The cost excluded por 
such machinery amounted to $98,617.36 (J. App. 23-24, 
IT 28). 

Appellant requested the Court below to order appellee 
to issue a corrected certificate so as to include the entlire 
cost of all the machinery, whether acquired before or afjter 
July 17,1944 (J. App. 24-25, IT 29). Appellee first filed.a mo¬ 
tion to dismiss (J. App. 41) and subsequently filed a motion 
for summary judgment (J. App. 87). The Court below ifi a 
written opinion (J. App. 87) held that the War Production 

2 This Regulation, published in Part 29, Title 26, Code of Federal Regula¬ 
tions, Cum. Sup., and amendments thereto in 10 F. R. 919, is quoted in part at 
p. 47 herein and in full at Appellant’s App. of Stats, and Regs., 64-69). 

3 Subsection (f) (1) is quoted on p. 31 herein and compared in parjjillel 
columns with the lower Court’s interpretation. 
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Board had discretionary power to shorten by regulation 
the specific date fixed by the statute for filing an applica¬ 
tion for a necessity certificate, and that the regulation was 
a reasonable interpretation of subsection (f) (3) of Sec¬ 
tion 124. The Court further held that the Board also had 
discretionary power to adopt and apply the unpublished 
policy in respect to including only excess war cost for fa¬ 
cilities w’hich had presumptive post war use; that the policy 
was a part of a regulation of the War Production Board 
which provided that in issuing a certificate consideration 
must be given as to whether it was to the advantage of the 
Government to have a facility publicly or privately financed, 
and that the unpublished policy was a reasonable interpre¬ 
tation of subsection (f) (1). Subsequently the Court en¬ 
tered a final order for appellee on its motion for summary 
judgment (J. App. 92). 

STATUTE AND REGULATIONS. 

The essential provisions of the statute and the regula¬ 
tions, which are lengthy, have been summarized under the 

Statement of the Case.” These documents are printed 
in the Appellant’s Appendix of Statute and Regulations, 
53-69, and they are also quoted when they are discussed in 
the Argument. 


STATEMENT OF POINTS. 

Point I. 

(a) Section 124 does not grant the War Production 
Board any discretionary power either to shorten the period 
specified therein for filing a Necessity Certificate or to 
require determination of necessity prior to acquisition. 

(b) The regulation of the W^ar Production Board chang¬ 
ing the time for filing an application for Necessity Cer¬ 
tificate is an unreasonable interpretation of Section 124, 
because 

(1) It is in conflict with the plain provision of the 
section; 
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(2) It is contrary to the policy adopted by Con¬ 
gress in fixing a date for filing an application; and 

(3) Alleged changing circumstances and conditions 
did not justify the War Production Board's ass 
tion of legislative power. 

Point II. 

(a) Section 124 does not grant the War Productjon 
Board any discretionary power to limit the amortization 
deduction of appellant’s machinery to excess war cost (35% 
of entire cost), but instead contains a plain mandate re¬ 
quiring the inclusion in the Necessity Certificate of the en¬ 
tire cost of the said machinery. 



(b) The legislative history of Section 124 shows that 
Congress intended that the entire cost and not excess war 
cost of an emergency facility should be amortized. 

(c) The policy adopted by the War Production Boarc^ of 
including in a Necessity Certificate only excess war cost 
in the case of emergency facilities having presumptive 
post war utility is an unreasonable interpretation of Sec¬ 
tion 124, because 

(1) It is in conflict with the plain provision of tjiat 
section; 

(2) It is contrary to the policy adopted by Congress 
that the entire cost must be included in the Necessity 
Certificate; and 

(3) Alleged changing circumstances and conditions 
did not justify the War Production Board’s assump¬ 
tion of legislative power. 

(d) The policy adopted by the War Production Board of 
including in the Necessity Certificate only excess war cost 
is also invalid because the policy was not set forth in a 
regulation and was not published in the Federal Register 
as a part of the regulations of the War Production Board 
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issued under Section 124 as published in the Federal Reg¬ 
ister, and such policy is not set forth in Section 3(c) (vi) 
of such published regulations as stated and relied upon by 
the Court below. 

SUMMARY OF ARGUMENT. 

I. Section 124(f) (3) of the Code Does Not Grant the War 
Production Board Discretionary Power by Regulation 
Either (1) to Shorten the Statutory Period for Filing 
Application for a Necessity Certificate, or (2) to Re¬ 
quire that a Determination of Necessity be Made Before 
Acquisition. 

Subsection (f) (3) of Section 124 fixes definite dates 
after acquisition for filing application for valid necessity 
certificates. The dates in effect when appellant applied for 
the certificate here in controversy were fixed by the Rev¬ 
enue Act of 1942, which had amended subsection (f)(3) in 
this respect for the third time. 

In fixing the time period for filing an application for a 
certificate Congress might have provided that application 
be filed either 

(a) Before the acquisition of the emergency facility, or 

(b) After acquisition. 

In the original enactment of subsection (f) (3) Congress 
adopted time period (a) by stating that application must 
be filed before the beginning of construction or acquisition. 
Nothing in subsection (f)(3) or in any other part of Sec¬ 
tion 124 granted discretionary power to any administrative 
officer to adopt time period (b). 

In 1941, when it -was explained to Congress that changing 
conditions and circumstances seemed to require abandon¬ 
ment of time period (a), Congress repealed (a) and adopted 
time period (b) by fixing definite dates after acquisition 
for filing timely applications. Later in 1941 and again in 
1942, Congress changed those definite dates, in each amend¬ 
ment fixing a later date after acquisition for the filing of 
a timely application. 
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Similarly, subsection (f)(3), as amended, grants to tax¬ 
payers the 'privilege of obtaining necessity certificates 
after acquisition of emergency facilities. Congress clearly 
repealed the original requirement of (f)(3 ) that a certi¬ 
ficate of necessity must be issued before acquisition. T^ie 
Board’s exclusion of the cost of emergency facilities Re¬ 
quired prior to a determination of their necessity from the 
amount of cost stated in appellant’s certificate contravenes 
the statute. 

In none of the three amendments to subsection (f) (3) is 
there any clear language, or any language subject to a 
reasonable interpretation, which authorizes an administra¬ 
tive officer to readopt the original provisions of subsection 
(f)(3), which had required both application and determin¬ 
ation of necessity before acquisition. In other subsections 
of Section 124 and in other sections of the Revenue Code, 
whenever Congress has intended to grant discretionary 
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power to an administrative officer, the delegation of such 
power is clearly stated in the particular subsection of the 
statute. There is no such delegation expressed in (f)(3 ). 

The War Production Board regulation of December 17, 
1943, and the Executive order requiring both the filing of an 
application and the determination of necessity before a 3 - 
quisition are therefore invalid. Congress had expressly 
rejected the requirements by repealing the very provision 
later embraced in the regulation. Even though the War 
Production Board believed that changed conditions and 
circumstances justified readoption of the “ before acquisi¬ 
tion” rule, an administrative agency can not usurp legis¬ 
lative powers by publication of a regulation in conflict with 
the plain language of the statute. Congress and not the 
administrative agency must make any changes, however 
desirable or necessary they seem. 
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II. Section 124 Does Not Grant the War Production Board 
Discretionary Power to Limit the Amortization Deduc¬ 
tion of an Emergency Facility to Excess War Cost 
(35% of Entire Cost). 

In October 1940 Congress passed Section 124 granting a 
special amortization tax deduction to taxpayers so as to 
encourage them to invest their private capital in emer¬ 
gency facilities. During World War I taxpayers had also 
been granted a special amortization tax deduction for the 
same purpose. Under the old 1918 law the amount of the 
deduction depended upon the extent to which the facility 
had useful value in post war operations. In other words, 
the difference between the cost and the post war value de¬ 
termined the amount of the deduction. Taxpayers had 
bitter recollections of their disappointments under the 
1918 law. Therefore, when the President, the War and 
Navy Departments and the Council of National Defense 
recommended the passage of Section 124, Congress was told 
that the 1918 model could not be used as it would not serve 
as an incentive for taxpayers to invest their private capital 
in emergency facilities. 

The statute, as well as the legislative history before the 
Ways and Means and Finance Committees, shows that 
Congress followed the above recommendations aud delib¬ 
erately wrote into the statute that the cost of the facility 
(not excess war cost) was to be allowed as a special amor¬ 
tization deduction, and that it was this privilege of deduct¬ 
ing the entire cost over the emergency period which the 
statute held out to taxpayers to encourage them to invest 
their private capital. For instance, Assistant Secretary 
of the Treasury John L. Sullivan advised the Senate Fi¬ 
nance Committee that on the basis of the law as prepared 
by the House, which was not changed by the Senate, a tax¬ 
payer was automatically entitled to deduct each year 20 
percent of the cost of an emergency facility. There is no 
basis whatever for attempting to read excess war cost into 
the word “cost” as used in the statute. 
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Under these circumstances it is not to be lightly assumed 
that Congress wrote a statute which would have been con¬ 
trary to ‘the promises which were being made to taxpayers 
in order to encourage them to invest their private capital. 

By omitting several important words in subsection (f) (1) 
and disregarding the rules of grammar and statutory con¬ 
struction that a subsequent clause refers back to the last 4m 
tecedent, the Court below erroneously held that the War 
Production Board had placed a reasonable interpretation 
on the statute. Words cannot be omitted and statutory 
rules disregarded in order to support an illegal interpreta¬ 
tion made by an administrative officer. 

The excess war cost policy, which was not adopted until 
late in the administration of Section 124, was not published 
in the Federal Register or in any other manner. Treasury 
Regulation 111, from the beginning and today, provides 
that the entire cost of an emergency facility may be amor¬ 
tized over the emergency period. For these addition4l 
reasons the excess war cost policy of the W T ar Production 
Board is illegal. 

ARGUMENT. 

I. 

A. Section 124 of the Internal Revenue Code Does Nqt 
Grant Appellee or Its Predecessor (War Production 
Board) Any Discretionary Power Either (1) to Shorten 
the Period Specified Therein for Filing an Application 
for Necessity Certificate, or (2) to Require That a De¬ 
termination of Necessity be Made Before Acquisition. 

1. The statutory period after acquisition cannot be short¬ 
ened by regulation. 

(a) Section 124(f)(3) fixes definite dates AFTER Ad- 
QUISITION of facilities for fding timely applications . 

Appellant contends that Section 124(f)(3) of the Inter¬ 
nal Revenue Code fixes definite dates for filing applications 
for necessity certificates and the statute does not grant 
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any discretionary power to an administrative officer to 
change these definite dates by regulation. As will later 
appear, there were at various times four different versions 
of Section 124(f) (3) enacted by Congress. The fourth and 
final version of Section 124(f) (3), and the version that was 
in the law at the time the War Production Board issued 
its illegal regulation, is set forth below, and, for the com 
venience of the Court, is compared with the regulation of 
the War Production Board in parallel columns: 


Provision of the Statute 

“Section 124(f)(3) 4 . The 
certificate provided for in 
paragraph (1) shall have no 
effect unless an application 
therefor is filed before the 
expiration of six months af¬ 
ter the beginning of such 
construction, reconstruction, 
erection, or installation or 
the date of such acquisition, 
or before December 1, 1941, 
whichever is later, except 
that— 

“A) in the case of an 
emergency facility complet¬ 
ed or acquired by a corpora¬ 
tion after December 31, 

1939, and before June 11, 

1940, such certificate shall 
have no effect unless an ap¬ 
plication therefor is filed be¬ 
fore the expiration of six 
months after the date of the 
enactment of the Revenue 
Act of 1942, and 

“(B) in the case of an 
emergency facility completed 


Appellee's Regulation 

“Section 4. Application 
must he filed and determin¬ 
ation made before construc¬ 
tion is begun or date of ac¬ 
quisition. The construction, 
reconstruction, erection, in¬ 
stallation or acquisition of 
a facility will not be deemed 
necessarv -within the terms 
of these regulations unless 
a determination of necessity 
is made by the certifying au¬ 
thority prior to the begin¬ 
ning of the construction, re¬ 
construction, erection, instal¬ 
lation or date of acquisi¬ 
tion.” 

Note: — This regulation 
■was issued pursuant to Sec¬ 
tion 3(b) of Executive Ord¬ 
er No. 9406 (as amended by 
Ex. 0. No. 9429), winch ap¬ 
pellant contends is illegal for 
the same reason that rend¬ 
ers the regulation illegal 

(P- —)• 

(pp. 13-21). 
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or acquired after December 
31, 1939, by a person other 
than a corporation, such cer¬ 
tificate shall have no effect 
unless an application there¬ 
for is filed before the expira¬ 
tion of six months after the 
beginning of such construc¬ 
tion, reconstruction, erec¬ 
tion, or installation or the 
date of such acquisition, or 
before the expiration of six 
months after the date of the 
enactment of the Revenue 
Act of 1942, whichever is 
later. ’ ’ 

A mere glance at the statute and the regulation sho^s 
that they conflict. The statute fixes four dates for filing ^.n 
application for a Necessity Certificate as follows: 

(1) Before the expiration of six months after the 
beginning of the construction or the acquisition, or ' 

(2) December 1, 1941, whichever is later; 

(3) Before the expiration of six months after the 
enactment of the Revenue Act of 1942 (October 21, 
1942) for corporations which acquired or constructed 
emergency facilities between December 31, 1939 aild 
June 11, 1940; 

(4) Before the expiration of six months after the 
enactment of the Revenue Act of 1942 (October 21, 
1942) for individuals and partnerships who acquired 
or constructed emergency facilities after December 
31. 1939. 

♦ This amendment of Section 124(f)(3) was incorporated as a part of t|he 
Revenue Act of 1942, was approved on October 21, 1942, and was made retro¬ 
active to the original date of the passage of Section 124 on October 8, 1940. 
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When dates in the statute are compared with the regula¬ 
tion issued by the War Production Board it is apparent 
that the regulation conflicts with each one of the foregoing 
dates, in that the regulation fixes only one date for filing an 
application for a Necessity Certificate. Under the regula¬ 
tion, the “application must be filed . . . before construction 
is begun or date of acquisition. ’ ’ 

The main reason for amending Section 124(f) (3) for the 
third time in the Revenue Act of 1942 was to broaden the 
rights of taxpayers who might benefit from the special 
amortization deduction. Until the Revenue Act of 1942 was 
adopted, individuals and partnerships were not allowed the 
special amortization deduction for emergency facilities. 
Under the original provision of section 124, corporations 
were limited to the special deduction for facilities con¬ 
structed or acquired on or after June 11,1940. By 1942 Con¬ 
gress decided to extend the benefits to all individuals and 
partnerships who had made constructions and acquisitions 
after December 31, 1939. And, as to corporations, Con¬ 
gress granted them an additional special amortization priv¬ 
ilege in respect to emergency facilities which had been con¬ 
structed or acquired between December 31, 1939, and June 
11, 1940. Subparagraphs (A) and (B) were added to Sec¬ 
tion 124(f)(3) to accomplish these purposes. (Senate Re¬ 
port No. 1631, 77th Congress, 2d Session, p. 41). 

If the administrative officer had any discretionary power 
under Section 124(f) (3) to change the dates fixed by Con¬ 
gress, he could have defeated the expressed intention of 
Congress to allow special amortization to individuals and 
partnerships and to corporations for construction or ac¬ 
quisitions made during the period January 1, 1940-June 
11, 1940. All he had to do was to issue the regulation now 
under consideration immediately after the adoption of the 
Revenue Act of 1942 and none of these taxpayers could have 
filed applications, notwithstanding that Congress definitely 
fixed the dates when such applications could be filed. 
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(b) Neither subsection (f)(3) nor any other provision 
of Section 124 grants an administrative officer authority to 
issue regulations controlling the time for filing an applica¬ 
tion. 

The Court below held that: 

“The statute provides that the necessity certificate 
shall have no effect unless application therefor is filed 
before the expiration of six months after date of 
acquisition. 




It would, therefore, appear that the Court recognises 
that the statute does fix a definite date for filing an applica¬ 
tion, because in the very next sentence it states that: 

“But the statute also contemplates its implementa¬ 
tion by regulation, and expressly provides that certi¬ 
fication of necessity shall be under regulations pre¬ 
scribed from time to time by the executive officials.’’ 

There is no provision in subsection (f) (3) which grapts 
an administrative officer the power to issue regulations in 
respect to the time for filing an application. The Cou^t, 
without so stating, refers to an entirely different subsection, 
namely, subsection (f) (1). This particular subsection 
provides that the Secretary of War or the Secretary of 
Navy may certify facilities “as necessary in the interest of 
national defense during the emergency period, which cer¬ 
tification shall be under such regulations as may be pre¬ 
scribed from time to time by the Secretary of War and 
the Secretary of the Navy, with the approval of the Pres¬ 
ident.” It is important to note that the regulations to be 
issued under this particular subsection relate only to i;he 
certification of necessity. The words “which certification” 
in subsection (f) (1) cannot be extended to cover subsection 
(f) (3) which fixes definite dates for filing an application. 
The Court would seem to reason as follows: 

(a) Congress granted discretionary power to the 
War and Navy Departments (later War Production 
Board) to determine whether or not a facility was 
necessary in the interest of national defense. 
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_ (b) Congress also provided that the exercise of this 
discretion had to be done under regulations issued by 
these Departments, but with the approval of the 
President. 

(c) Hence, the Court erroneously concludes Congress 
also granted discretionary power to the War and 
Navy Departments (later the War Production Board) 
to change by regulation the statutory date for filing an 
application. 

This reasoning is unsound. The mere fact that Congress 
grants discretionary power to an administrative officer to 
perform one particular act does not mean that Congress 
also granted discretionary power over an act which must he 
'performed by the taxpayer within a stated period clearly 
set forth in the statute. 

(c) Congress did not intend to grant any discretionary 
administrative power to change the statutory dates for 
filing. 

We will next test the statement of the Court below that 
it was the clear purpose of Congress to permit an adminis¬ 
trative officer to change by regulation the date for filing 
an application for a necessity certificate to meet changing 
conditions and circumstances. (J. App. 90-91) We will 
demonstrate that when conditions and circumstances 
changed and required different dates for filing an applica¬ 
tion for a necessity certificate, Congress amended sub¬ 
section (f) (3) three different times, and each time set forth 
definite dates for filing applications. 

The original provision of Section 124 (f) (3) as it ap¬ 
peared in the Second Revenue Act of 1940 (approved Oc¬ 
tober 8, 1940) reads as follows: 

“Section 124 (f) (3). The certificate provided for in 
paragraph (1) shall have no effect unless made before 
whichever of the following dates is the later: (A) The 
beginning of such construction, reconstruction, erec¬ 
tion, or installation, or the date of such acquisition, or 
(B) the one hundred and twentieth day after the date 
of the enactment of the Second Revenue Act of 1940 / 1 
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Under the foregoing provision the taxpayer had to file its 
application for a necessity certificate and the certificate it¬ 
self had to be issued before (1) beginning the construction 
or acquisition, or (2) February 5, 1941, which is 120 days 
after the enactment of the statute on October 8, 1940. The 
120 day period was placed in the statute to take care of those 
taxpayers who had acquired emergency facilities white 
Congress had the law under consideration. The original 
law clearly provided that after February 6, 1941 an appli¬ 
cation for a necessity certificate had to be filed before tljLe 
beginning of the construction or acquisition of such a facil¬ 
ity. This is important because, as we will later show, aft<^r 
the law* was amended three different times fixing the date f<^r 
filing an application after the beginning of the construction 
or acquisition, the War Production Board issued its regula¬ 
tion providing that an “application must be filed and 
determination made before construction is begun or date of 
acquisition. ’ ’ Clearly, this regulation w’ould be valid under 
the provisions of subsection (f) (3) as it originally appeared 
in the statute, but not after its provisions were repealed. 

The legislative history shows that when Congress thought 
changing conditions and circumstances required a different 
date for filing an application for a necessity certificate, 
Congress amended subsection (f) (3), and the War and 
Navy Departments did not attempt to change the dates 
specified in the statute by issuing a regulation. 

On January 31, 1941, and again on October 30, 1941, su d- 
section (f) (3) was amended. 5 Under these two amenfl- 


5 The following quotation sets forth these two amendments. The dates 
brackets indicate the changes that were made by the amendment passed 
October 30, 1941: 
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“Section 124(f)(3). The certificate provided for in paragraph 
shall have no effect unless an application therefor is filed before 
expiration of sixty days [six months] after the beginning of such c 
struetion, reconstruction, erection, or installation or the date of si 
acquisition, or before February 6, 1941 [December 1, 1941], whichever 
later: Provided, That in no event and notwithstanding any of the oth 
provisions of this section, no amortization deduction shall be allowed 
respect of any emergency facility for any taxable year unless a certifica 
in respect thereof under paragraph (1) of this subsection shall have bt' 
made prior to the making of the election, pursuant to subsection (b) a 1 
(d)(4) of this section, to take the amortization deduction and begin 
sixty-month period in or with such taxable year, or before February 
1941 [December 1, 1941], whichever is later.” 
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ments the original provision of subsection (f) (3) was 
changed in two respects. First, the validity of the certifi¬ 
cate no longer depended upon action to be taken by the 
Secretary of War or the Secretary of the Navy within the 
specified time, but instead was made dependent upon 
timely action of the taxpayer. Second, the action required 
by the statute had to be taken within certain designated 
dates after the construction or the acquisition of an emer¬ 
gency facility. Both amendments were made retroactive 
to October 8,1940, the date of the enactment of the Second 
Revenue Act of 1940. 

Later, when it was found that the sixty day period was 
not ample, Congress again amended subsection (f) (3) to 
change the sixty day period to six months, and the date 
of February 6, 1941 to December 1, 1941. The Report of 
the Senate Finance Committee sets forth the following 
reason for changing the date of February 6, 1941 to De¬ 
cember 1, 1941 (Senate Rep. No. 688; 77th Cong., 1st Sess., 
p.p. 2-3): 

“ ... In addition to the change to 6 months, which 
was included in the resolution as it passed the House, 
your committee has amended the resolution to change 
from February 6, 1941, to December 1, 1941, the al¬ 
ternate date for the filing of applications. This act was 
passed in October 1940 and was amended in January 
1941 to provide that the applications must be filed be¬ 
fore February 6, 1941, or within the above-mentioned 
60-day period, whichever was later. Owing to the short 
time between the date of this amendment and Febru¬ 
ary 6 , 1941 , some taxpayers were unable to file their 
application within the time specified, and it is now 
proposed that the alternate time for filing be extended 
to a date subsequent to the enactment of this joint reso¬ 
lution, namely, December 1 , 1941 , so as to give an op¬ 
portunity for all proper taxpayers to file timely appli¬ 
cations.” (Italics supplied) 

The changing of the date for filing certain applications 
from February 6,1941 to December 1,1941 was made so that 
certain taxpayers could “file timely applications ’ 9 for 
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necessity certificates which could not have been filed under 
the law as it read before the amendment. It is clear tpat 
if the War Production Board’s regulation quoted above had 
been issued after Congress had granted this extension to tax¬ 
payers, the regulation would have nullified the date of 
December 1, 1941, because under that regulation the “Ap¬ 
plication must be filed and determination made before 
construction is begun or date of acquisition.” 

(d) In other subsections of Section 124 Congress granted 
an administrative officer express regulatory authority when¬ 
ever it intended him to change by regulation a time period 
or date. 

There is a time limit in Section 124 which can be short¬ 
ened by an administrative officer, and Congress clearly and 
in unmistakable language specified how the period could 
be shortened. Reference is made to subsection (a) of Section 
124, which provides that the cost of the facility shall be 
amortized over a sixty month period. Subsection (d) (jl) 
provides that the President may, by proclamation, ter¬ 
minate the emergency period, or the Secretary of War or 
the Secretary of the Navy may certify that an emergency 
facility has ceased. This subsection then provides that 
when either of these events has happened, the tax¬ 
payer may elect to amortize the cost of the facility over the 
shorter period of time in lieu of the sixty month periqd. 
Subsection (d) (1) further provides that the taxpayer must 
make the election in accordance with paragraph (4) of 
that subsection. The following quotations compare sub¬ 
section (d) (4) with subsection (f) (3): 


“Section 124(d)(4). The 
election provided in para¬ 
graph (1), (2), or (3) shall 
be made by filing with the 
Commissioner, in such man¬ 
ner, in such form, and with¬ 
in such time, as the Commis¬ 
sioner with the approval of 


“Section 124(f)(3). The 
certificate provided for in 
paragraph (1) shall have no 
effect unless an application 
therefor is filed before the 
expiration of six months af¬ 
ter the beginning of su^h 
construction, reconstruction. 
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the Secretary may by reg- erection, or installation of 
nlations prescribe a state- the date of such acquisition, 
ment of such election. . . .” or before December 1, 1941, 

whichever is later, . . .” 

The foregoing provisions all appear as a part of Section 
124. Subsection (d) (4) shows the type of language used by 
Congress when an administrative officer is authorized to fix 
a time for filing an application. The language used by Con¬ 
gress in subsection (f)(3), which appears in the right hand 
column, illustrates the type of language used when Congress 
fixes a definite date for filing an application. Having stated 
in one instance that the time for filing an application may be 
fixed by an administrative officer by regulation, it follows 
that in the other instance Congress w’ould have used similar 
language for the other application involved in Section 124 
if Congress had had any intention of granting discretionary 
power to change the date fixed by it. 

The President sometime in 1945 duly issued a proclama¬ 
tion in accordance with subsection (d) shortening the five 
year period for amortizing emergency facilities. This meant 
that taxpayers had overpaid their taxes for the earlier 
years. In order to grant taxpayers immediate refunds for 
such overpayments, Section 124 was amended in 1945 by 
adding subsections (j) and (k). To secure a prompt refund 
of the overpayments, a taxpayer had to file an application 
under subsection (j) which reads in part as follows: 

“Any taxpayer who has filed a statement of election 
as prescribed in paragraph (4) of subsection (d) may, 
within ninety days from the date such statement is 
filed, or within ninety days from the date of enactment 
' of this Act, whichever is the later, file an application for 
tentative adjustment with respect to the taxes for tax¬ 
able years prior to the taxable year in which such appli¬ 
cation is filed which are to be computed as required by 
paragraph (4) of subsection (d) as the result of such 
election....” 

Again we see the language used by Congress in the same sec¬ 
tion when it fixes a definite date for filing an application. 
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This language is similar to that used in subsection (f) (3). 

A comparison of Section 124(f) (3) with Section 322(b) (1) 
fixing the date for filing a claim for refund shows that there 
is no language in the statute to support the construction of 
the Court below that the six month date is merely an out¬ 
side limitation date. 

Internal Revenue Code Internal Revenue Co$e 

“Section 124(f)(3). The “Section 322(b)(1). Un- 
certificate provided for in less a claim for credit of re¬ 
paragraph (1) shall have no fund is filed by the taxpayer 
effect unless an application within three years from the 
therefor is filed before the time the return was filed by 
expiration of six months af- the taxpayer or within two 
ter the beginning of such years from the time the tax 
construction, reconstruction, was paid, no credit or re¬ 
erection, or installation or fund shall be allowed or 
the date of such acquisition, made after the expiration of 
or before December 1, 1941, whichever of such per iods 
whichever is later, ...” expires the later. ...” 

The language and sentence structure of the above pro¬ 
visions are very similar. Both provisions are a part of 
the Internal Revenue Code. The date fixed by Congress for 
filing an application for a Necessity Certificate is just as 
definite as the date which Congress fixed for filing a claim 
for refund. If the language of Section 124(f)(3) grants 
discretionary power to an administrative officer to change 
the date for filing an application for a Necessity Certifi¬ 
cate, then the similar language in Section 322(b) (1) grants 
discretionary power to an administrative officer to chajnge 
the date for filing a claim for refund. No administrative 
officer has ever been audacious enough to claim that he [had 
discretionary power under Section 322(b) (1) to change the 
date for filing a claim for refund, and for this reason there 
are no cases on the subject. 
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2. The regulation requiring taxpayers to obtain a determi¬ 
nation of necessity before acquisition is directly con¬ 
trary to the privilege granted taxpayers by subsection 
(f)(3) to have such determination made after acqui¬ 
sition. 

As originally enacted, Section 124(f)(3) provided that a 
certificate should have no effect unless made before the 
date of acquisition of the facility. Thus, a taxpayer not 
only had to file application but await issuance of a certifi¬ 
cate before purchasing emergency facilities. (See statute 
quoted on p. 16.) In the first amendment to subsection 
(f)(3) this requirement was entirely repealed by Congress. 
The Report of the Committee on Ways and Means on H. J. 
Res. 80 sets forth the reasons for changing the time for 
filing an application for a necessity certificate to sixty days 
after the beginning of the construction or acquisition as 
follows (H.R. Rep. No. 11, 77th Cong., 1st Sess., pp. 3-4): 

“The requirement in the present law that certifi¬ 
cates be issued prior to the beginning of construction 
or the making of the acquisition has in some instances 
threatened delay in the construction and acquisition of 
facilities vital to national defense. . . . 

“It is believed that the threat of delay from this 
cause may be avoided by removing the requirement that 
certification must be made before construction is begun 
or acquisition is effected. Instead the amendments 
merely require that application for such certification 
must be made unthin 60 days after the beginning of the 
construction or the making of an acquisition. 

“The proposed amendment has a further advantage 
in that it will permit the taxpayer to describe more defi¬ 
nitely than it is possible for him to do under the 
present law facilities which he is proposing to con¬ 
struct or acquire and which he avers are necessary for 
national defense.” (Italics supplied.) 

Notice that the Committee Report speaks of the amend¬ 
ment as “removing the requirement.” Yet two years 
later, without any further change in the law in this respect 
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the War Production Board attempted to put it back in tfie 
law by promulgation of Section 4 of its regulations. If it 
took a Congressional Act to remove it, can an administra¬ 
tive officer restore it? 

As heretofore pointed out, subsection (f)(3) contains 
no grant of discretionary power to make regulations. 
Even if it did, the Board cannot legally reinstate this Re¬ 
quirement, for it is directly contrary to subsection (f)(3) 
as amended. The amended section specifically provides 
that taxpayers may acquire a facility first and obtain a 
necessity certificate afterward. That is the sequence of 
events prescribed by Congress. The administrative regu¬ 
lation flatly reverses that sequence by stating, in effect, the 
necessity certificate must be obtained first and the facility 
acquired afterward. It is difficult to conceive of a regula¬ 
tion more completely contradictory of the statute. 

In the case of Manhattan General Equipment Co. v. Com¬ 
missioner of Internal Revenue, 297 U. S. 129, 134 (1936), 
the United States Supreme Court said: 

“The power of an administrative officer or board 
administer a federal statute and to prescribe rulles 
and regulations to that end is not the power to make 
law—for no such power can be delegated by Congress 
—but the power to adopt regulations to carry into 
effect the will of Congress as expressed by the statute. 
A regulation which does not do this, but operates to 
create a rule out of harmony with the statute, is a 
mere nullity.” 

See also In re Mellea, 5 F. (2d) 687, 689 (E. D. Mich. 
1925). 

The situation here is almost parallel to the facts in the 
case of Peoples Bank v. Eccles, 161 F. 2d 636, in which this 
Court invalidated certain conditions of membership in the 
Federal Reserve System which the Board of Governors 
had imposed by regulation upon a State Bank. This 
Court stated: 

“If such a legislative intent does not appear, 
doubt arises as to the right of the Board to 
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such an intent for itself. Furthermore, if a contrary 
intent on the part of Congress be found, unquestion¬ 
ably the Board’s assumption of the power to check 
expansion of bank holding companies amounts to an 
invasion of the legislative field. All the Board’s 
power springs from the statute. An administrative 
agency may have a wide latitude within which to func¬ 
tion, and may be authorized to prescribe regulations 
which must be observed by those subject to its juris¬ 
diction. But its regulations must fall within the limits 
of the authorizing statute, and must be such as will 
carry into effect the will of Congress.” Manhattan. 
General Equipment Co. v. Commissioner, supra.) 
(Italics supplied.) 

It is submitted that, like the Federal Reserve Board’s 
requirement in the Peoples Bank case, the War Production 
Board’s regulation requiring the filing of an application 
and certification of necessity before acquisition wholly de¬ 
feats the will of Congress that taxpayers were to have the 
privilege of filing an application and of obtaining certifi¬ 
cation after acquisition of facilities. 

We respectfully submit that we have demonstrated that 
the War Production Board had no authority whatever 
under Section 124 to shorten the time limit specified by 
Congress in Section 124(f)(3) for filing an application 
for a necessity certificate. Likewise, neither the President 
nor the Board had authority to reinstate the requirement, 
repealed by Congress, that certification must be obtained 
before acquisition of the facilities, when subsection (f)(3) 
as amended clearly provided that facilities w^ere to be 
certified after acquisition upon the filing of timely applica¬ 
tion. The Court, therefore, should hold that the provisions 
of Section 3(b) and Executive Order No. 9406 dated De¬ 
cember 17, 1943, as amended by Executive Order No. 9429 
dated March 2, 1944, and Section 4 of the amended regula¬ 
tions of the War Production Board are null and .void be¬ 
cause they are contrary to the provisions of Section 124 
of the Internal Revenue Code, as amended. 




25 


B. The Regulation of the Board Shortening the Time for 
Filing Application and Requiring a Determination of 
Necessity Before Acquisition is an Unreasonable In¬ 
terpretation of Subsection (f) (3) and the Court Below 
Erred in Accepting it as Reasonable. 

It has been demonstrated under the preceding point that 
subsection (f) (3) fixes definite dates for filing applications 
for necessity certificates. It has also been demonstrated 
that the interpretation of that subsection made by the War 
Production Board, which interpretation was adopted by 
the Court below, is contrary to the policy adopted by Con¬ 
gress on three different occasions of amending the subsec¬ 
tion to state definitely the dates for filing such an applica¬ 
tion to meet changing conditions and circumstances. 

Likewise, the insertion of the requirement that a determ¬ 
ination of necessity must be made before acquisition of the 
facilities conflicts with subsection (f)(3) and with the ip- 
tent of Congress. Congress, after first including the Re¬ 
quirement, expressly repealed it and substituted therefor 
the privilege of obtaining a determination of necessity after 
acquisition. The War Production Board, therefore, as¬ 
sumed legislative powers when it issued its regulation which 
is in direct conflict with the plain provision of subsection 
(f)(3). Under these circumstances it is respectfully sub¬ 
mitted that it cannot be said that the War Production Boa^d 
has made a reasonable interpretation of subsection (f)(3|), 
and the Court below erred in accepting such an erroneous 
interpretation. 

The Court below adopted appellee’s contention that the 
regulation shortening the period for filing an application 
was necessary “to apply a brake on over-expansion of plapt 
facilities” (J. App. 90). Even though the War Production 
Board in good faith thought that such a regulation w^s 
necessary, 6 these good motives did not justfy changing the 


« The War Production Board knew that expansion was already under rig)id 
control, because under the War Powers Act, which was also administered py 
the War Production Board, building materials, machines, etc., could not pc 
purchased without first filing an application for priority purchase ratings. If 
the War Production Board did not regard such purchases as essential to the 
prosecution of war, purchase priorities were not issued. 
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dates and conditions fixed by Congress. The Courts have 
held that illegal acts actuated by excellent motives and 
reasons do not make them any less illegal. Cf. Recon¬ 
struction Finance Cory. v. Denver & Rio G. W. R. Co., 32S 
U. S. 495, 512, 90 L. ed. 1400, 1412. In Roberts v. U. S., 176 
U. S. 221, 231, the Supreme Court said that such pleas of 
justification for violation of the law, if sustained, “would 
relieve from judicial supervision all executive officers in 
the performance of their (ministerial) duties.” 

This non-expansion idea which had developed in 1943 
caused the War Production Board to write the illegal reg¬ 
ulation. It had nothing whatever to do with the writing 
of the statute by Congress in 1940. The purpose of the 
statute was to encourage expansion and not curb it. These 
1943 ideas in regard to non-expansion should, therefore, 
be given no consideration whatever in trying to find out 
what Congress wrote in the statute in 1940, 1941 or 1942. 

The Court below relied in part on the principle that the 
administrative construction being reasonable, the regula¬ 
tion cannot be set aside by the Courts. But since the 
construction of subsection (f)(3) is so plainly contrary 
to the statute and to the will of Congress there is no 
room for the application of that principle. Furthermore, 
the principle is applicable only where Congress has granted 
discretionary power to make regulations, and those regula¬ 
tions are not in apparent conflict with the statute. In the 
case at bar there is no delegation of legislative power with 
respect to the subject matter of subsection (f)(3), and the 
regulation clearly conflicts with the statutory provisions. 
Therefore, as the cases cited by the Court below in footnote 
3 of its opinion (J. App. 91) relate only to a statute grant¬ 
ing discretionary power, they are not controlling or even 
applicable. 
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II. 

A. Section 124 of the Internal Revenue Code Does Not 
Grant Appellee or His Predecessor (War Production 
Board) Any Discretionary Power to Limit the Amor¬ 
tization Deduction of Appellant’s Machinery to “Ex¬ 
cess War Costs” (35% of Entire Cost), but Instead 
Section 124 Contains a Plain Mandate Requiring the 
Inclusion in the Necessity Certificate of the Entire Cost 
of the Said Machinery. 

As the statute should be read in the light of the cir¬ 
cumstances and conditions that prompted Congress to 
write this special amortization provision, we will briefly 
summarize them before analyzing the statute 7 . 

In May of 1940 the President requested private industry 
to help the rearmament program by investing its pri} 
vate capital in emergency plants, machinery, etc. On July 
10, 1940 the President announced that Congress had under 
consideration “a provision for amortization over a five year 
period of any facilities certified as necessary for the pur¬ 
pose of national defense.” The President’s announcement 
further stated that (J. App. 56-57): 


“The contemplated action is expected not only tc» 
simplify the multiple tax problems of prospective con¬ 
tractors but to greatly clarify their future tax lia¬ 
bilities. In this manner any doubts as to the tax po¬ 
sition of contractors in the general program of na-i 
tional rearmament will be removed and they will be 
able quickly to execute defense contracts .” . (Italics 
supplied) 

The “doubts” of taxpayers had been created by bittei| 
experiences and disappointments which they had with the 
special amortization law which had been enacted in 
1918 to encourage taxpayers to invest their private capital 

7 This summary has been taken from a report of Under Secretary of War 
Patterson to Secretary of War Stimson dated Feb. 15, 1945, which in turn is 


a summary prepared from reports and hearings held before Congress when 
Section 124 was under consideration. Appellee attached a copy of the Patter¬ 
son report to Sidney T. Thomas’ affidavit Ex. A, J. App. 52. 
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for facilities used during World War I. Under the old 
1918 law, if a facility had post war useful value the dif¬ 
ference between that estimated value and cost was allowed 
as a special amortization deduction 8 . In substance this | 
1918 law was the basis of the excess war cost policy adopted 
by the War Production Board in 1944 in respect to Section 
124, because the amount of the deduction depended upon j 
estimating the post war useful value of the facility. 

The War and Navy Departments and the Council of 
National Defense had made a careful study of the unsatis- , 
factory experiences which had grown out of the old 1918 , 
law. All three of these agencies appeared before the com¬ 
mittees of Congress when Section 124 was under considera- ^ 
tion. Congress was told that taxpayers bitterly remembered 
their disappointments in trying to determine post 
war values and uses under the 1918 law, and that such a 
basis would not serve to encourage taxpayers to invest their , 
private capital in emergency facilities. On this point the 
Patterson report states (J. App. 55): 

“In the light of these uncertainties, the hesitancy 1 
of industry was understandable. At the same time, 
speedy plant expansion and conversion were vital j 
military necessities. Something had to be done to rec- , 
oncile financial prudence with urgent military need . . . 
In view of the probability that earnings would be high 
for a brief period, and then might drop, it seemed only 
fair to permit the cost of the facilities to be taken out of 1 
the high income during the period in which it was being 
earned (Italics supplied.) 

The Patterson report refers to the 1918 law as follows 
(J. App. 57): 

11 World War I Law . There had been an amortiza¬ 
tion law for World War I but it was not considered a 
useful model. It had not been passed until three months 
after the Armistice; it provided for amortization on 1 
the basis of loss of useful value, an intangible factor 
which was to be determined by the courts. Consequent 
litigation had dragged on for years.” 

s Revenue Act of 1918, Section 234(a) (8). 




29 


In order to carry out the President’s statement that all 
doubts were to be removed, the new law was to provide for 
a necessity certificate to be issued by the War or Navy De¬ 
partment in conjunction with the Council of National De¬ 
fense. These agencies were selected because they were 
best qualified to determine whether a facility was necessary 
in the interest of national defense. Congress was told tha(t 
after the issuance of such a certificate of necessity “und^r 
the bill automatically the amortization to which they werle 
entitled is 20% a year, for five years,” 9 and no agency, no|t 
even the Treasury, could question the taxpayer’s right tp 
deduct entire cost. In other words, this necessity certificate 
was a kind of a guarantee that neither the Treasury nor an^ 
other Department would revert to the basis of post war usel- 


ful value for the purpose of determining the amount of th£ 
deduction. 


There can be no doubt about the fact that in 1940 the adh 
ministrative branch of the Government promised taxi 
payers a special tax deduction of entire cost if they woulcjl 
invest their private capital in emergency facilities. Wp 
will now examine the statute to ascertain if Congress de- 
liberately wrote this provision into the statute. Later wp 
will examine the legislative history to determine whether 
Congress intended to write such a promise into the statute. 

The basic provision which gives the taxpayer the right; 
to this special deduction appears in Section 124(a), which 
reads in essential part as follows: 

(a) General, Rule. —Every person, at his election] 
shall be entitled to a deduction with respect to the 
amortization of the adjusted basis (for determining 
gain) of any emergency facility (as defined in subsec-| 
tion (e)), based on a period of sixty months. Such 
amortization deduction shall be an amount, witW 
respect to each month of such period within the tax¬ 
able year, equal to the adjusted basis of the facility 
at the end of such month divided by the number of 
months (including the month for which the deduction 
is computed) remaining in the period-The amortiza- 

9 See pp. 40-43 herein- I 
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tion deduction above provided with respect to any 
month shall, except to the extent provided in subsection 
(g) of this section, be in lieu of the deduction with re¬ 
spect to such facility for such month provided by sec¬ 
tion 23 (1), relating to exhaustion, wear and tear, and 
obsolescence. ... * 

The foregoing subsection says in very plain language 
that every taxpayer shall be entitled to a deduction 
with respect to the amortization of the adjusted 
basis (for determining gain) of any emergency facility 
and that the amortization shall be spread over a sixty month 
period. Subsection (e) (1) of Section 124 defines an emer¬ 
gency facility as a facility acquired or constructed after De¬ 
cember 31,1939 which the certifying authority has certified 
to be necessary in the interest of national defense. There¬ 
fore, in order to determine the adjusted basis for deter¬ 
mining gain or loss of the emergency facility, which sub¬ 
section (a) says is the amount to be amortized over a sixty 
month period, we must turn to that part of the Internal 
Revenue Code dealing with adjusted basis. An examina¬ 
tion of section 113(a) and (b) of the Code shows that “the 
adjusted basis for determining gain” is cost, not excess 
war cost. 

The words “excess war-cost” cannot be read into the 
words “adjusted basis” in subsection (a) of Section 124, 
nor can the words “excess war-cost” be read into the word 
“cost” as it appears in subsections (a) and (b) of Section 
113. It is a well established principle of law that neither 
the President nor any adminstrative agency, in the admin¬ 
istration of a directive statute, can by an order or regula¬ 
tion add to or change the terms of the statute. Continental 
Tie Jo Lumber Co. v. U. S., 286 U. S. 290, 295, 76 L. ed. 
1111, 1113; Waite v. Macy, 246 U. S. 606, 62 L. ed. 894. 
Morrill v. Jones, 106 U. S. 466, 27 L. ed. 267; United States 
v. United Verde Copper Co., 196 U. S. 207, 215, 49 L. ed. 
449, 452. 

We now turn to Section 124(f)(1) which the Court below 
holds gave the War Production Board discretionary power 
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to adopt its policy in respect to including only excess war 
costs for amortization purposes. In order that the Court 
may compare the statute with the lower Court’s interpre¬ 
tation, they are included in parallel columns: 


Internal Revenue Code 
Section 124 

“(f) Determination of 
Adjusted Basis of Emergen¬ 
cy Facility .—In determin¬ 
ing, for the purposes of sub¬ 
section (a) or subsection 
(h), the adjusted basis of an 
emergency facility— 

“(1) There shall be in¬ 
cluded only so much of the 
amount otherwise constitut¬ 
ing such adjusted basis as is 
properly attributable to such 
construction, reconstruction, 
erection, installation, or ac¬ 
quisition after December 31, 
1939, as either the Secretary 
of War or the Secretary of 
the Navy has certified as 
necessary in the interest of 
national defense during the 
emergency period, which cer¬ 
tification shall be under such 
regulations as may be pre¬ 
scribed from time to time by 
the Secretary of War and 
the Secretary of the Navy, 
with the approval of the 
President.” 


Interpretation of Lower 
Court 

“. . . The statute requires 
that there shall be included 
ONLY SO MUCH of the 
amount ( otherwise consti¬ 
tuting such adjusted basi&) 
as is properly attributable 
to (such) acquisition aft^r 
December 31, 1939, as either 
the Secretary of War or thle 
Secretary of the Navy [later 
Chairman, War Production 
Board] has certified as ne¬ 
cessary in the interest of na¬ 
tional defense, which certi¬ 
fication shall be under sucji 
regulations as may be pre¬ 
scribed from time to time by 
the executive officials with 
the approval of the Presi¬ 
dent. 77 

(The capitalized word^ 
and the words in brackets 
were used by the lower 
Court, but the words in pa¬ 
rentheses and italics have 
been added by appellant t<|> 
show the important words 
of the statute omitted by 
the Court.) *] 
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By omitting the words indicated in the second column 
above, the lower Court attempts to make the clause “as 
either the Secretary of War or the Secretary of the Navy 
has certified in the interest of national defense’ 7 modify 
the words “only so much of the amount.” This is a plainly 
erroneous construction of the subsection, violating both 
the rules of grammar and statutory construction. 

First, it is a well-established rule that a subsequent clause 
of limitation refers back to the last antecedent. (See cases 
cited hereinafter.) Applying this rule, the clause in ques¬ 
tion, which is introduced by “as,” refers to “such con¬ 
struction, reconstruction,” etc., and not to “such adjusted 
basis” (i.e., entire cost). Thus, the clause provides that the 
Secretaries shall certify “construction, reconstruction,” 
etc., and not its cost or partial cost as being necessary in 
the interest of national defense. 

In the second place, the Court’s construction of the 
statute renders meaningless and superfluous the word 
“such” in the phrase “such construction, reconstruction,” 
etc. There is nothing in subsection (f)(1) 'preceding the 
words “such construction” to which “such” can refer. Its 
plain reference therefore is to the subsequent clause intro¬ 
duced by “as,” so that the entire idea to be expressed is 
“such construction, * * * as either * * * Secretary * * * has 
certified as necessary in the interest of national defense.” 
It is well recognized that the word “such” when followed 
by a clause introduced by “as” refers to the “as clause.” 
(See Webster’s New International Dictionary, 2nd Ed., 
Unabridged, which defines “such” when followed by a 
clause introduced by “as” to mean “of the or that kind, 
character, or extent (to be indicated or suggested) ”.) 
Therefore, the “as” clause providing for certification re¬ 
fers only to “such construction, reconstruction,” etc., and 
not to the words “such adjusted basis.” The words “such 
adjusted basis” are limited or modified only by the clause, 
also introduced by “as,” which states that post-1939 costs 
of facilities shall be included for amortization purposes. 
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Still following the plain English of the statute, the vertjs 
used in the two separate clauses of subsection (f)(1) show 
conclusively that the lower Court is wrong when it holds 
that the subsection vests discretionary power in the certify¬ 
ing officer to determine what amount of cost shall be in¬ 
cluded. The first clause of subsection (f)(1) is phrased ib 
the future tense: “In determining * * * the adjusted bas^s 
# * * —(1) There shall be included * * * the amount’’ of tbe 
post-1939 adjusted basis or cost. But with reference to 
the determination of the necessity of the facilities, very sig¬ 
nificantly the verb employed is in the past tense: “such 
construction * * * as either * * * Secretary * * * has certified 
as necessary in the interest of national defense.” Appellant 
submits that this use of tenses demonstrates conclusively 
that the concept of cost of emergency facilities is entirely 
divorced from the concept of determination of their neces¬ 
sity, and that Congress did not intend that the certifying 
officer should include any amount for amortization les^ 
than full cost. His discretionary power is strictly limited 
to a determination of the necessity of facilities and that 
necessity must be determined before the cost formula can 
be applied. 

The lower Court also misconstrues subsection (f)(1) by 
capitalizing the words “only so much” (J. App. 91) inordet* 
to place emphasis on the same and to infer that in using 
such words Congress intended that something less than enj- 
tire cost might be determined in the discretion of the certi¬ 
fying agent. To further emphasis its construction, th^ 
Court also omits the words “otherwise constituting such 
adjusted basis” immediately following “only so much.” 
As already pointed out, the phrase “only so much of the 
amount otherwise constituting such adjusted basis” is mod¬ 
ified solely by the clause “as is properly attributable tp 
. . . acquisition after December 31, 1939.” This clause in¬ 
stead of granting discretionary power as to how much cost 
shall be included in the certificate, is a specific direction 
that any costs attributable to construction or acquisition 
after December 31, 1939 shall be included in the certificate!. 
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This specific direction means if the construction or acquisi¬ 
tion of a particular facility occurred in part before and 
in part after December 31, 1939, that part of the total cost 
attributable to the construction prior to January 1, 1940 
must be excluded from the amount to be amortized. Just 
as plainly, whatever cost was attributable to “construction 
. . . or acquisition after December 31, 1939 ’ 1 must be in¬ 
cluded. Thus the words relied upon by the lower Court 
w r ere employed by Congress to draw a line between costs 
incurred for emergency facilities before and after Decem¬ 
ber 31, 1939. These words do not support the contentions 
made by appellee in the lower Court, that they were used by 
Congress for the purpose of permitting the certifying of¬ 
ficer to determine any amount less than the whole cost as 
necessary in the interest of national defense. 

Incidentally, subsection (e)(1) defines an emergency fa¬ 
cility as “any facility, land, building, machinery, or 
equipment, or part thereof, the construction, reconstruction, 
erection, installation, or acquisition of which was completed 
after December 31,1939, and with respect to which a certifi¬ 
cate under subsection (f) has been made.” It is clear, there¬ 
fore, that the certifying agent certifies that the construction 
or acquisition is necessary in the interest of national de¬ 
fense, and does not certify that the cost is necessary in the 
interest of national defense. This point is emphasized by 
the regulations issued by the War Production Board be¬ 
cause all references therein are to certifying the necessity 
of the construction or acquisition as being in the interest 
of national defense. 

Therefore, it seems conclusive that the phrase “as either 
the Secretary of War or the Secretary of the Navy has 
certified as necessary in the interest of national defense,” 
modifies the phrase “such construction ... or acquisition 
after December 31,1939,” and not the words “only so much 
of the amount” or the words “such adjusted basis.” 

To recapitulate, subsection (f)(1) contains two distinct 
provisions: (1) the granting of a discretionary power to 
the certifying officer to determine whether a facility is ne- 
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cessary in the interest of national defense; (2) a specific 
direction to the certifying officer as to the amount of cost 
(“adjusted basis”) which shall be included for amortiza¬ 
tion purposes under subsection (a). The first is a discre¬ 
tionary function to be performed by the designated certify¬ 
ing officer. The second is a specific direction to the ad¬ 
ministrative officer instructing him as to the amount of cpst 
(“adjusted basis”) which “shall be included” for amorti¬ 
zation purposes under subsection (a). 

In the present case, the War Production Board has de¬ 
termined and certified that all the machinery and equip¬ 
ment here involved were necessary in the interest of na¬ 
tional defense. That is the end of the Board’s discretion¬ 
ary function under the statute. But instead of stopping 
there, it attempted to extend its discretion to cost and placed 
in the certificate a provision limiting amortization to 35 
percent of cost rather than 100 percent as directed by the 
statute. 

Subsection (f)(1) in its structure is similar to the stat¬ 
ute which this Court had under consideration in the case 
of MacFarland v. Elverson (32 App. D. C. 81). This was; a 
condemnation proceeding and involved Section 483 of the 
Code of the District of Columbia, reading as follows: 

“Sec. 483. Whenever land in the District is needed 
for the use of the United States, or by the commjis- 
sioners of the District for sites of schoolhouses, fire or 
police stations, or for a right of way for sewers, Or 
for any other municipal use authorized hy Congress, 
and the same cannot be acquired by purchase from t^ie 
owners thereof at a price satisfactory to the officers of 
the government authorized to negotiate for the same, 
application may be made to the supreme court of the 
District by petition in the name of the United States or 
of said commissioners, as the case may be, for the con¬ 
demnation of said land or said right of way and tjbte 
ascertainment of its value.” (Italics supplied.) 

Appellee contended that the words “authorized by Con¬ 
gress” modified all the words that preceded them, which is 
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similar to appellee’s position in the case at bar. The ap¬ 
pellant in that case contended, which is our position in the 
case at bar, that the words modified only the words that 
immediately preceded them. The Court said (p. 87): 

“. . . Counsel for appellee contends that the words, 
‘authorized by Congress,’ limit all that precedes them 
and that the commissioners have only power to con¬ 
demn when Congress has authorized them to acquire a 
particular site for a schoolhouse, fire or police station, 
sewer, or other municipal purpose. Counsel for ap¬ 
pellants contend that the words, ‘authorized by Con¬ 
gress,’ limit only the words preceding them in the same 
phrase, ‘or for any other municipal purpose,’ and have 
no reference to the preceding phrases. With appel¬ 
lants’ contention, we agree. It is an ordinary rule of 
statutory construction that in a case like this the ex¬ 
ception is confined to the last antecedent. {Com. v. 
Kelley, 177 Mass. 221, 58 N. E. 691.) ” 

See also Carondelet Canal and Nav. Co. v. La., 233 U. S. 
362, 58 L. ed. 1001. 

In the case of Puget Sound Electric Ry. v. Benson, 253 
Fed. 710, C. C. A. 9, an ordinance of the City of Seattle was 
involved, reading as follows: 

“The following vehicles in the order named, shall 
have the right of way in the use of all streets and pub¬ 
lic places, viz., apparatus of the fire department, police 
patrol wagons, ambulances, responding to emergency 
calls, emergency repair wagons of the street railway 

' companies, and U. S. mail wagons.” (Italics supplied.) 

It was insisted that the words ‘ ‘ responding to emergency 
calls” qualified the phrase “apparatus of the fire depart¬ 
ment” as well as “ambulances,” and therefore that it was 
only when the apparatus of the fire department w^as re¬ 
sponding to an emergency call that it was accorded the 
right of way under the ordinance. 

The Court held: 

“The application of one of the simplest canons of 
statutory construction, namely, that ‘a limiting clause 
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is to be restrained to the last antecedent, unless the 
subject matter requires a different construction’ (Cush¬ 
ing v. Worrick, 9 Gray [Mass.] 382 and Endlich W 
the Interpretation of Statutes, § 414) would seem to tbe 
decisive of the question. The last antecedent is ‘ajn- 
bulances,’ and under this rule the qualifying clause 
refers thereto, and not to the antecedents preceding 
that. Nor does the subject matter require a different 
construction. * * * ” 

The subject matter in the case at bar does not require a 
different construction. A different construction would, [as 
we have pointed out, make the word “such” immediately 
before “construction” meaningless. Furthermore, differ¬ 
ent construction of subsection (f)(1) would be contrary to 
other provisions in the statute, and contrary to the purpose 
of the entire statute as expressed by the Congressional 
history. As an inducement to taxpayers to invest their 
money in emergency facilities, Congress clearly stated that 
the full cost could be amortized over a 5 year period, or leis. 
The lower court’s construction of subsection (f)(1) reduces 
substantially the inducement which Congress stated it had 
granted to taxpayers. 

B. The Interpretation of the Lower Court is Contrary to the 

Legislative History. 

The lower Court holds that limiting amortization to only 
excess war cost would “be in furtherance of the legislative 
purpose to encourage capital investment in the defense 
effort which would not be available because of fear that such 
investment would have no post war value, and at the same 
time maintain the amortization benefits under such control 
that they would not unduly injure the revenue” (J. App. 
92). 

This statement of the Court in effect says that Congress 
in 1940 intended to write into Section 124 the “post whr 
use” basis which was the basis for amortization in the old 
1918 law. This is not a fact, because Congress considered 
that this post war use basis was unsatisfactory and would 
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not encourage taxpayers to invest their private capital in 
emergency facilities. The legislative history which follows 
will demonstrate beyond any doubt that it was the privilege 
of amortizing the entire cost that Congress held out to tax¬ 
payers as the incentive to invest their private capital in 
the emergency facilities. 

Reference has already been made to the Patterson re¬ 
port (pp. 27-29) describing the dissatisfaction of industry 
with the 1918 law T winch made amortization depend upon es¬ 
timating post-w'ar value of emergency facilities. The ex¬ 
ecutive branch of the Government recommended that Con¬ 
gress reject the 1918 pattern and adopt a policy of amorti¬ 
zation of the entire cost of emergency facilities over the 
5-year period, regardless of post-war value or use. 

The Patterson report (J. App. 57) explains the basis of 
the new* law (Section 124) winch was recommended to 
Congress. 

“Basis for new law. In order to provide a law' sus¬ 
ceptible of exact calculation, it w'as decided that the new 
amortization provision should be based upon depre¬ 
ciation rather than loss of useful value. In other 
words, deduction of the entire cost of new defense 
plants w'as to be permitted during the period in w'hich 
orders for w'ar material continued. Because it was 
recognized that it was nearly impossible to determine 
in advance what facilities would be useful, and hoiv far 
they would be useful, when war orders ceased, it was 
decided to permit the charging' off of the entire cost, 
or a predetermined percentage thereof. Because it was 
also impossible to know' in advance how' long the facili¬ 
ties w'ould be engaged on w'ar w r ork, the tentative amor¬ 
tization period w'as fixed at five years, w’ith provision 
for shortening the period and accelerating amortiza¬ 
tion correspondingly, with proper readjustment of the 
tax, if w'ar orders did not require the use of the facili¬ 
ties for the full period of five years.” (Italics supplied.) 

This is a clear statement that taxpayers were to be per¬ 
mitted to amortize the entire cost of the emergency facility 
on the basis of the predetermined percentage of 20 percent, 
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which was subject to adjustment if the emergency pericfd 
proved to be shorter than five years. 

A summary of the legislative history as it appears in tl|e 
Patterson report is exactly in accordance with appellants 
contentions as follows: 

(a) Post war useful value was not to have anything to do 
with the amount of amortization to be deducted. 

(b) Instead, the “ deduction of the entire cost of new de¬ 
fense plants was to be permitted.” 

(c) Congress deliberately fixed the privilege of deduct¬ 
ing the entire cost as the incentive to encourage private in¬ 
vestments and specifically rejected the idea that excess w^r 
cost would prove a satisfactory incentive. 

(d) The only duty assigned to the War and Navy De¬ 
partments (later the War Production Board) was to de¬ 
termine whether a particular facility was necessary in 
the interest of national defense. 

There is no indication any place in the Patterson report 
that any administrative agency was to have any discretion 
whatever as to how much cost of an emergency facility was 
subject to amortization. The report shows, as contended 
by appellant, after the administrative agency had deter¬ 
mined that a facility was in full or in part in the interest of 
national defense, the entire cost of the full facility or the 
entire cost of the part of the facility shall be amortized over 
a five year period or a shorter period if so determined b^ 
the President. 

We have made detailed reference to the Patterson report 
because appellee in the court below built his entire casp 
around the circumstances and conditions which the report 
states developed in 1943. Even assuming that in 1943 it 
had appeared that the right to deduct only excess war cort 
was a sufficient incentive to bring about private investments, 
the War Production Board had no power to change the 
entire cost basis which Congress had written into the layr 
in 1940. 

We now turn to the reports and hearings of Congress, 
which we will find agree with the Patterson report. The 
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report of the Ways and Means Committee, which accom¬ 
panied the Second Revenue Bill of 1940 when it was intro¬ 
duced in the House, stated in respect to Section 124 that 10 : 

“Title II of the bill adds to the Internal Revenue 
Code a new section to be designated as section 124 . . . 
to authorize the allowance of a deduction for the cost 
of certain facilities necessary in the interest of na¬ 
tional defense during the present emergency. Section 
124 provides that a corporation shall be allowed a de¬ 
duction for income and excess-profits tax purposes for 
the amortization of certain facilities which the Advi¬ 
sory Commission to the Council of National Defense 
and either the Secretary of War or the Secretary of 
the Navy certify as necessary in the interest of nation¬ 
al defense during the present emergency. Such facili¬ 
ties are land, buildings, machinery and equipment or 
parts thereof acquired after July 10, 1940 [changed to 
December 31, 1939], or the construction, reconstruc¬ 
tion, erection, or installation of which was completed 
after July 10, 1940 [changed to December 31, 1939]. 
. . . . Although a facility may be an emergency 

facility even though its construction was begun on 
or before July 10,1940 [changed to December 31,1939], 
only so much of its adjusted basis as is attributable to 
certified construction taking place after July 10, 1940 
[changed to December 31,1939], is subject to amortiza¬ 
tion. The remainder of the adjusted basis is subject 
to depreciation. . . . The amortization of the adjusted 
basis of such facilities is to be spread over a period of 
60 months, the deduction to be in lieu of the present 
deduction for exhaustion, wear, and tear, and obso¬ 
lescence provided for in section 23 (1) of the Internal 
Revenue Code. ...” 

This report clearly states that if the administrative 
agencies determine that a facility is in the interest of na¬ 
tional defense, the cost shall be deducted over a five year 
period. The report also shows that the Court is wrong in 
its interpretation of the words “only so much” as they 
appear in subsection (f)(1), because the report states that 


io H. K. Bcport No. 2894, 76th Cong., 3d Session, p. 3S. 
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“Although a facility may be an emergency facility ev|en 
though its construction was begun on or before July jLO, 
1940 [changed to December 31, 1939], only so much of jits 
adjusted basis as is attributable to certified construction 
taking place after July 10, 1940 [changed to December £l, 
1939], is subject to amortization.” Then follows the state¬ 
ment that “The remainder of the adjusted basis is sub¬ 
ject to depreciation.” Thus, in the report Congress shotvs 
clearly that it was writing into the statute a specific amount 
which was to be subject to amortization, and that amoufit 
was the cost of the new facility constructed or acquired 
after December 31,1939. It also shows that the entire cost 
was to be deducted if all of the cost was incurred after De¬ 
cember 31, 1939, because it states that if any cost was in¬ 
curred prior to January 1, 1940, that part of the cost w|as 
to be subjected to depreciation. 

As stated by the Patterson report (J. App. 58), Section 
124 as prepared by the Ways and Means Committee was 
passed by the House without amendment on August 29, 
1940. Extended hearings were then held before the Senate 
Finance Committee. Hon. William S. Knudsen, a member 
of the Advisory Commission to the Council of National 
Defense, testified before that Committee as follows: 11 

“On July 10, 1940, an announcement was made from 
the White House that the principle of rapid deprecia¬ 
tion or amortization of new emergency facilities had 
been approved by the President, the Secretary of the 
Treasury, the leaders of the Senate Finance Commit¬ 
tee, and the House Ways and Means Committee aijLd 
also the Advisory Commission. 

“The statement in general terms was that required 
new facilities should be depreciated for tax purposes 
over a period of five years. 

“The Advisory Commission informed a subcommit¬ 
tee of the Committee on Ways and Means that the sub¬ 
stantial amounts of private capital would not in ttye 
Commission’s opinion he invested in the construction 

Hearings before Senate Committee on Finance on Second Revenue Act of 
1940, 7Gth Cong., 3d Sess. (1940) 158. 
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of such facilities unless corporations were assured that 
they would be permitted to amortize the cost thereof 
over a shorter period than would be permitted under 
the present depreciation provisions. . . .” (Italics 
supplied.) 

This is a clear statement that if a facility was found to be 
necessary in the interest of national defense, the entire cost 
was to be amortized. There is no indication that anyone 
was to have any discretion as to the amount of cost which 
was subject to amortization. 

The following excerpts from the hearings before the Sen¬ 
ate Finance Committee also indicate that Congress in¬ 
tended that the entire cost, not excess war cost, should be 
subject to amortization 12 : . 

“Senator Connally. Well now, you are not going to 
give them 20 per cent on the existing plant and 20 per 
cent on the new plant too ? 

“Mr. Biggers. 13 Not at all, Sir... They would be per¬ 
mitted, as I understand it, under the provisions of this 
amortization feature of the tax bill, to deduct 20 per 
cent of the cost of these newly created facilities from 
their total taxable income. In other words, if they 
built a million-dollar plant, they would be able to deduct 
$200,000 a year from taxable income” .... 

Mr. Biggers further testified 14 : “ ... if that compamy 
were able to adapt its facilities to peacetime use and 
went on operating them, it would be able to charge no 
further depreciation against its taxable income , and if 
the tax rate is adva/nced that company would be out 
of luck. ,y 

Assistant Secretary of the Treasury John L. Sullivan 
testified before the Senate Finance Committee as follows 15 

“Senator Vandenberg. * * * Why do you need new 
law? 

12 Sec footnote 11 above, at page 167. 

13 See footnote 11, above, at page 168. 

n Mr. John D. Biggers was chairman of the Committee on Taxation and 
Finance to the Council of National Defense. 

i5 See footnote 11 above, at page 124. 
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_ “Mr. Sullivan. Because that law gives us the par¬ 
ticular power in a restricted series of cases to cop¬ 
ter special amortization. 

“Now, under the proposal, the bill as it comes before 
you, in order for a manufacturer to secure this special 
amortization, the National Defense Council, plus either 
the Secretary of War or the Secretary of the Navy, 
must jointly certify that this new facility is necessary to 
national defense. 

“Senator Vandenberg. Well, then, this new statute 
is a limitation upon the power you already have ? 

“Mr. Sullivan. I think not, sir. 

“Senator George. Just a minute, Mr. Sullivan. You 
say it is necessary for them to certify that it is neces¬ 
sary to national defense. Do they stop there ? 

‘ ‘ Mr. Sullivan. I beg your pardon. 

1 1 Senator George. Is the certificate that is issued on 
the recommendation of the National Council and the 
Secretary of War or Navy, as the case may he, limited 
to mere certification that the 'particular facility is nec¬ 
essary for defense, or do they go further and specify 
what the depreciation and obsolescence amounts to? 

“Mr. Sullivan. No; they do not. 

“Senator George. They turn that back to the Trea¬ 
sury? 

“Mr. Sullivan. No sir; under the hill a/utomatically 
the amortization to which they are entitled is 20 percent 
a year, for 5 years” (Italics supplied.) 


A statute which operates automatically does not grant 
any discretion to an administrative officer. 

It is important to remember that at the time all of the 
foregoing testimony and discussion took place, subsections 
(a) and (f) (1) had been passed by the House, and that 
after this testimony and discussion, the Senate made no 
material changes in them. 16 

The bill as passed by the House contained provisions in 
subsections (i), (j) and (k) which in effect provided that 
if a taxpayer was allowed to amortize the entire cost of an 
emergency facility, then the Government should be perl 

- ' | • •'*■{$■ •*■‘ 4 ; 

16 See copy of H. R. 10413, 76th Congress, 3d Session, as reported to thb 
Senate at the hearings before the Senate Committee on Finance. 
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mitted, under certain conditions to purchase the facility for 
$1. The Advisory Commission requested the Senate to 
eliminate this provision from the bill. On this point Mr. 
Knudson stated that while he was away on an airplane in¬ 
spection trip to the West Coast the House “had certain 
additional provisions (subsections (i), (j) and (k)) added 
which contained a marked departure from the substance 
of the recommendations concerning which I (he) previously 
testified. ’ ’ The following statement was made by Mr. Knud- 
sen in support of eliminating these three subsections from 
Section 124. 17 

“After most careful consideration, the Advisory 
Commission to the Council of National Defense has 
unanimously voted to recommend to your committee 
that there not be included in the bill any provision limit¬ 
ing or restricting the use which a taxpayer may make 
of the facilities against which amortization or acceler¬ 
ated depreciation has been charged pursuant to the 
terms of the bill. 

********* 

“7/, at the end of the emergency, it turns out that 
plant facilities are usefid for productive purposes dur¬ 
ing the emergency period only, the taxpayer is being 
only fairly dealt with by allowing him to charge off his 
plant against taxable income during the emergency per¬ 
iod. If, however, the plant has productive use after the 
emergency period is terminated, there is no over-all 
advantage to the taxpayer in the rapid amortization 
because during the period after the emergency it will 
no longer be able to deduct depreciation or amortiza¬ 
tion on the plant , it having already been completely 
written off for tax purposes.” (Italics supplied.) 

This testimony clearly shows that post w T ar use or value 
was not to be given any consideration in the determination 
of how much cost was to be amortized. As a matter of fact, 
after a facility was determined to be necessary, there were 
to be no restrictions whatever. 


17 See footnote 11 above, at page 159. 


45 


The Senate eliminated subsections (i), (j) and (k) fronji 
the House bill and substituted therefor a new subsectiop. 
(i), which we will not attempt to describe because the modi ¬ 
fied subsection was eliminated by the end of 1941 as it was 
found too difficult to administer. 

It is clear from this legislative history that Congress not 
only recognized but expected a substantial portion of the 
emergency facilities to have post war use or value, and 
notwithstanding this fact Congress provided in clear lan¬ 
guage that the entire cost of the facilities was to be amor¬ 
tized over a five year period or less. This legislative his¬ 
tory also shows that Congress clearly knew the effect that 
this entire deduction would have on the revenues. 

The legislative history in regard to Section 124 is so 
voluminous it has been difficult to summarize it. A careful 
search has been made and there is not a single reference 
in the Patterson report or in any of the reports of Congress, j 
or the hearings before Congress, which even infer that 
Congress intended that something less than entire cost or 
excess war cost was to be used for the amortization of 
emergency facilities constructed or acquired after December 
31,1939. 

C. The Unpublished Policy Adopted by the War Produc¬ 
tion Board is Not Reasonable. 

As in the case of the first point, the Court below held 
that appellee’s interpretation of the statute in respect to 
how much cost should be included for amortization purposes 
was reasonable, and therefore must be followed by the 
Court. We will not repeat the argument under Point IB 
and the cases cited on pages 23, 24-26 herein. It is sufficient 
to state that the interpretation is not reasonable because it 
conflicts with the plain provision of the statute; it is con¬ 
trary to the rules of grammar and statutory construction; 
it is contrary to all of the intentions plainly expressed by 
Congress; and finally, the statute contains no grant of dis¬ 
cretionary power over cost which would authorize appellee 
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to issue a regulation interpreting the statute in a manner i 
which compels appellant to amortize less than entire cost 
over the emergency period. 

| 

D. The Unpublished Policy of the War Production Board 
of Including “Excess War Cost” (35% of Entire j 
Cost) is invalid Because the Policy Was Not Published 
in the Federal Register. 

Under Section 305(a), Title 44, of the United States 
Code, relating to documents which must be published in the 
Federal Register, the regulations of the War Production 
Board had to be published in the Federal Register. The 
regulations of the War Production Board, as well as those 
of the War Department, were published in the Federal 
Register. 18 

Section 307(a), Title 44, of the U. S. Code provides: 

“No document required under section 305(a) of this j 
title to be published in the Federal Register shall be 
valid as against any person who has not had actual 
knowledge thereof until the duplicate originals or certi¬ 
fied copies of the document shall have been filed with 
the Division and a copy made available for public 
inspection as provided in section 302 of this title; and, 
unless otherwise specifically provided by statute, such 
filing of any document, required or authorized to be , 
published under section 305 of this title, shall, except j 
in cases where notice by publication is insufficient in 
law, be sufficient to give notice of the contents of such 
document to any person subject thereto or affected 
therebv....” 

w 

The policy of the War Production Board was never pub¬ 
lished in the Federal Register or in any other manner. The 
first publication of the policy appeared in an article by 
James P. Durkin, former chief of Section 4 of the Tax j 
Amortization Branch of the War Production Board, in the 
March, 1946, issue of the Georgetown Law Journal, Yol. 
34, No. 3, pp. 324-327. The next publication was appellee’s 


is S F. E. 13S24; 8 F. E. 16964; 9 F. E. 2492. 
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letter set forth in the complaint (J. App. 19-20); then can|ie 
appellee’s affidavit by Sidney T. Thomas, (J. App. 4l|), 
which clearly explains the policy. 

Even assuming that the War Production Board did ha-je 
discretionary power, which assumption is contrary to tljie 
statute and the legislative history, the policy is illegal as ft 
has never been set forth in a regulation published in tlje 
Federal Register. This principle is supported by thfs 
Court’s opinion in the case of Borah v. Biddle, 78 U. S. Ap 
D. C. 374; 141 F. (2d) 278; Cert. den. 323 U. S. 738. 

The only regulation which exists, and the only one whicfi 
ever existed in respect to the amount of cost to be included 
for amortization purposes, appears in Regulations 111 olf 
the Treasury Department. We quote in part from Sectiofi 
29.124-6 of this regulation: | 

“In cases where the certifying officer certifies the en¬ 
tire construction, reconstruction, erection, installation, 
or acquisition after December 31,1939, as necessary ifi 
the interest of national defense during the emergency 
period, but only a portion of the construction, recon¬ 
struction, erection, installation, or acquisition attribu^ 
table to the facility takes place after December 31;, 
1939, the unadjusted basis for the purposes of amortij- 
zation is so much of the entire unadjusted basis as is at[ 
tributable to that portion of the construction, reconV 
struction, erection, installation, or acquisition which 
took place after December 31,1939. For example, the 
X Corporation begins the construction of a facility 
November 15, 1939, and such facility is completed oh 
April 1, 1940, at a cost of $500,000, of which $300,00(| 
is attributable to construction after December 31,1939 j 
The certificate of necessity covers the entire construc\ 
tion after December 31,1939, and the unadjusted basis 
of the emergency facility for amortization purposes is 
therefore $300,000. For depreciation of the remaining 
portion of the cost ($200,000), see section 29.124-7 j 
(I talics supplied.) 

The entire regulation is set forth in Appellant’s Append 
dix (64-69). This regulation, which has been published in thd 
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Federal Register, 19 was in existence when appellant con¬ 
structed the building and secured the necessity certificate 
which included the entire cost of the building. This same 
regulation was in existence and was relied upon, and was 
the only notice which appellant had at the time it acquired 
the machinery. As a matter of fact, the regulation is still in 
existence and was amended as late as January 23, 1945 by 
Treasury Decision 5432, without in any way referring to 
the unpublished policy of the War Production Board in 
respect to the use of excess war cost for facilities with pre¬ 
sumptive post war use. 

This regulation is exactly in accord with appellant’s 
contention in this case, and if its provisions had been fol¬ 
lowed, the entire cost of the machinery would have been 
included in the certificate as had been done in the case of 
the building. 

In Federal Crop Insurance Corporation v. Merrill , 68 S. 
Ct. 1, the Supreme Court held that a farmer was bound by a 
regulation published in the Federal Register. The same rule 
should require that the War Production Board be bound 
by the only regulation which appeared in the Federal Reg¬ 
ister as to the amount of cost which was subject to amorti¬ 
zation. The same principle was. also enunciated by this 
Court in Borak v. Biddle, supra. 

The Court below in effect says, that the unpublished 
policy in regard to excess war cost is embraced in Section 
(3) (c) (vi) published in the Federal Register, which reads 
as follows: 

(( Government and privately financed facilities. Ne¬ 
cessity Certificates will be issued only where it is to the 
advantage of the government that the facilities in ques¬ 
tion be privately financed.” 

The foregoing provision appears as a part of that part of 
the regulations of the War Production Board which sets 
forth six different considerations that must be reviewed in 


19 Pt. 29, Title 26, C. F. R. Cum. Sup. and 10 F. R. 919. 
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determining whether or not a facility is necessary in 1|he 
interest of national defense. This regulation merely stages 
that the administrative officer shall consider whether it is to 
the advantage of the Federal Government to have the facil¬ 
ity financed by the use of public funds or by the use of pri¬ 
vate funds of the taxpayer. The application filed for the 
machinery showed clearly that the machinery, as had be^n 
done in the case of the building, was to be financed entirely 
by appellant’s private funds. In answer to questions |3, 
14 and 15 on the application form prepared by the War 
Production Board, appellant stated no part of the ccjst 
was to be financed by the Government, but that “all facil¬ 
ities are being financed with our funds.” (J. App. 30) The^e 
was, therefore, a determination that it was to the advan¬ 
tage of the Government to have these facilities financed 
by the private capital of appellant, and in fact they wetre 
financed by the private funds of appellant. At no time did 
the War Production Board say to appellant, a certificate 
of necessity cannot be issued for the machinery because tlje 
Government has purchased these machines, or it expects to 
supply the funds for the purchase of the machines. 

The regulation quoted by the Court below does not set 
forth the terms and the conditions of the excess war cojst 
policy. Appellant was, therefore, justified in relying upqn 
the only published regulation in existence as to how much 
cost was subject to amortization. It is unreasonable to hold 
that appellant had knowledge of an unpublished poliqy 
which had been adopted by the War Production Board. 
This is especially true when the policy was in direct conflict 
with the terms of the only regulation which had been pub¬ 
lished in the Federal Register. 

CONCLUSION. 

I 

We respectfully submit that the District Court erred i!n 
granting appellee’s motion for summary judgment, and 
that judgment should be reversed and the cause remanded 


i 
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to the District Court for further proceedings in accordance 
with the Opinion of this Court. 

Respectfully submitted, 
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APPENDIX OF STATUTE AND REGULATIONS. 

SECTION 124 OF THE INTERNAL REVENUE CODE 
(Added by Section 302, Second Revenue Act of 1^40; 
amended by: Pub. No. 3, Jan. 31, 1941; Pub. No. ^85, 
Oct. 30, 1941; Pub. No. 436, Feb. 6, 1942; Sec. i55, 
Revenue Act of 1942; Sec. 7, Tax Adjustment Acll of 
1945). 

SECTION 124. AMORTIZATION DEDUCTION. 

(a) General Rule. —Every person, at his election, sl|iall 
be entitled to a deduction with respect to the amortization 
of the adjusted basis (for determining gain) of any emer¬ 
gency facility (as defined in subsection (e)), based on a 
period of sixty months. Such amortization deduction shall 
be an amount, with respect to each month of such period 
within the taxable year, equal to the adjusted basis of the 
facility at the end of such month divided by the numbei) of 
months (including the month for which the deductioj is 
computed) remaining in the period. Such adjusted basi^ at 
the end of the month shall be computed without regard to 
the amortization deduction for such month. The amortiza¬ 
tion deduction above provided with respect to any mojith 
shall, except to the extent provided in subsection (g) of tlhis 
section, be in lieu of the deduction with respect to such 
facility for such month provided by section 23 (1), relati.ng 
to exhaustion, wear and tear, and obsolescence. The sixlty- 
month period shall begin as to any emergency facility, at 
the election of the taxpayer, with the month following i;he 
month in which the facility was completed or acquired, or 
with the succeeding taxable year. 

(b) Election of Amortization.— The election of the tax¬ 
payer to take the amortization deduction and to begin the 
sixty-month period with the month following the month in 
which the facility was completed or acquired shall (except 
as provided in subsection (d) (3)) be made only by a state¬ 
ment to that effect in its return for the taxable year in 
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which the facility was completed or acquired. Its election 
to take the amortization deduction and to begin such period 
wdth the taxable year succeeding such year shall be made 
only by a statement to that effect in its return for such 
succeeding taxable year. In the case of an emergency 
facility completed or acquired (1) after December 31, 1939, 
and before June 11, 1940, by a corporation, or (2) after 
December 31,1939, and before January 1,1942, by a person 
other than a corporation, the taxpayer’s election to take 
the amortization deduction and to begin such period with 
either the month following the month in ’which the facility 
was completed or acquired or wdth the succeeding taxable 
year shall be made only by a statement in writing to that 
effect to the Commissioner and shall be made before the 
expiration of six months after the date of enactment of the 
Revenue Act of 1942. 

(c) Termination of Amortization Deduction. —A tax¬ 
payer -which has elected under subsection (b) to take the 
amortization deduction provided in subsection (a) may, at 
any time after making such election, discontinue the amor¬ 
tization deductions with respect to the remainder of the 
amortization period, such discontinuance to begin as of the 
beginning of any month specified by the taxpayer in a 
notice in writing filed with the Commissioner before the 
beginning of such month. The deduction provided under 
section 23 (1) shall be allowed, beginning w*ith the first 
month as to which the amortization deduction is not ap¬ 
plicable, and the taxpayer shall not (except as provided in 
subsection (d)) be entitled to any further amortization 
deductions w T ith respect to such emergency facility. 

(d) Termination of Amortization Period.— 

(1) If the President has proclaimed the ending of the 
emergency period (as defined in subsection (e)), or if 
the Secretary of War or the Secretary of the Navy has, 
in accordance with regulations prescribed by the Presi¬ 
dent, certified to the Commissioner that an emergency 
facility ceased, on the date specified in the certificate, 
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to be necessary in the interest of national defense dur¬ 
ing the emergency period, and if the date of such pro¬ 
clamation or the date specified in such certificate occurs 
within sixty months from the beginning of the amorti¬ 
zation period with respect to such emergency facility, 
then the taxpayer may elect (in accordance with para¬ 
graph (4) of this subsection) to terminate the amorti¬ 
zation period with respect to such emergency facility 
as of the end of the month in which such proclamation 
was issued or in which occurred the date specified!in 
such certificate, whichever is the earlier. In such c4se 
the amortization period with respect to such facility 
shall end with the end of such month in lieu of the ejid 
of the sixty-month period. 

(2) If the date of the proclamation or the date speci¬ 
fied in the certificate referred to in paragraph (1) iof 
this subsection occurs within sixty months from the 
beginning of the amortization period with respect to 
such emergency facility and after the beginning of the 
month which the taxpayer has previously fixed under 
subsection (c) for the taking, in lieu of the amortiza¬ 
tion deduction provided in this section, of the deduction 
allowed by section 23 (1), the taxpayer may elect (in 
accordance with paragraph (4) of this subsection) to 
terminate the amortization period with respect to such 
emergency facility as of the end of the month in which 
such proclamation was issued or in wdiich occurred t^e 
date specified in such certificate, whichever is the ear¬ 
lier. In such case the amortization period with respect 
to such facility shall end w T ith the end of such month in 
lieu of the end of the sixty-month period, and the ter¬ 
mination of the amortization deduction under subsec¬ 
tion (c) shall be disregarded. 

(3) In the case of a taxpayer which has not elected, 
in the manner prescribed in subsection (b), to take 
amortization deduction with respect to an emergency 
facility, if the date of the proclamation or the dajte 
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specified in the certificate, referred to in paragraph (1) 
of this subsection, whichever is earlier, is before the 
expiration of sixty months from the last day of the 
month in which such emergency facility was completed 
or acquired, then the taxpayer may elect (in accordance 
with paragraph (4) of this subsection) the amortiza¬ 
tion deduction provided in subsection (a), using an 
amortization period beginning with the month follow¬ 
ing the month in which the emergency facility was 
completed or acquired and ending as of the end of the 
month within which such proclamation was issued or 
’within which occurred the date specified in such cer¬ 
tificate, whichever is the earlier. 

(4) The election provided in paragraph (1), (2), or 
(3) shall be made by filing with the Commissioner, in 
such manner, in such form, and within such time, as 
the Commissioner with the approval of the Secretary 
may by regulations prescribe a statement of such elec¬ 
tion. When such election has been so made, then, under 
regulations prescribed by the Commissioner with the 
approval of the Secretary, the taxes for all taxable 
years, beginning with the taxable year in which the 
amortization period began, shall be computed in ac¬ 
cordance with an amortization deduction computed in 
accordance with the method provided in subsection (a), 
but using (in lieu of the sixty-month period provided 
in such subsection) the amortization period specified in 
paragraph (1), (2), or (3), as the case may be. 

(5) Recomputation of Tax in Case of Election 
Under this Subsection. —If the adjustment of the in¬ 
come or excess-profits tax liability for any taxable year 
necessary to give effect to paragraph (4) of this sub¬ 
section is prevented (A) on the date of the certificate 
of the Secretary of War or the Secretary of the Navy 
or on the date of the President’s proclamation, which¬ 
ever is the basis of the taxpayer’s election under this 
subsection, or (B) within one year from such date, by 
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any provision of law (other than this paragraph and 
other than section 3761, relating to compromises), ajn 
adjustment of the tax liability shall nevertheless be 
made if in respect of such taxable year a notice of de¬ 
ficiency is mailed or a claim for refund is filed, as tlje 
case may be, within one year after the date of such cer¬ 
tificate or such proclamation, whichever is the basis of 
the taxpayer’s election under this subsection. If at thje 
time of the mailing of such notice of deficiency or the 
filing of such claim for refund, the adjustment is so pre¬ 
vented, then the amount of the adjustment authorize^ 
in this paragraph shall be limited to the increase <^r 
decrease in the tax previously determined for such tax¬ 
able year which results solely from the effect of par4- 
graph (4) of this subsection, and such amount shall b^ 
assessed and collected, or credited or refunded, in th^ 
same manner as if it were a deficiency or an overpay¬ 
ment, as the case may be, for such taxable year and as i|f 
on the date of such certificate or such proclamation, 
whichever is the basis of the taxpayer’s election unde|r 
this subsection, one year remained before the expira¬ 
tion of the periods of limitation upon assessment or fil¬ 
ing claim for refund for the taxable year. The tai' 
previously determined shall be ascertained in accord¬ 
ance with section 3801 (d). The amount to be assessed 
and collected under this paragraph in the same mannei* 
as if it were a deficiency, or to be refunded or credited 
in the same manner as if it were an overpayment, shall 
not be diminished by any credit or set-off based upoii 
any item, inclusion, deduction, credit, exemption, gaih, 
or loss, other than one resulting from the effect of paraL 
graph (4) of this subsection. Such amount, if paidp 
shall not be recovered by a claim or suit for refund ot 
suit for erroneous refund based upon any item, incluj- 
sion, deduction, credit, exemption, gain, or loss, other 
than one resulting from the effect of paragraph (4) o^ 
this subsection. 
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(6) In the case of a taxpayer which has not elected, 
in the manner prescribed in subsection (b), to take an 
amortization deduction with respect to an emergency 
facility, if the date of the proclamation referred to in 
paragraph (1) of this subsection or the date specified 
in the certificate referred to in paragraph (1) of this 
subsection is before the completion of such emergency 
facility, then the taxpayer may elect (in accordance 
with paragraph (4) of this subsection) the amortization 
deduction provided in subsection (a), using an amor¬ 
tization period beginning with the month in which the 
construction, reconstruction, erection, or installation 
of the emergency facility was begun and ending as of 
the end of the month within which such proclamation 
was issued or within which occurred the date specified 
in the certificate referred to in paragraph (1) of this 
subsection, whichever is the earlier. 

(e) Definitions.— 

(1) Emergency Facility. —As used in this section, 
the term “emergency facility” means any facility, land, 
building, machinery, or equipment, or part thereof, 
the construction, reconstruction, erection, installation, 
or acquisition of which was completed after Decem¬ 
ber 31, 1939, and with respect to which a certificate 
under subsection (f) has been made. For the purposes 
of this section, the part of any facility which was con¬ 
structed, reconstructed, erected, or installed by any 
person after December 31, 1939, and not earlier than 
six months prior to the filing of an application for a 
certificate under subsection (f), and with respect to 
which part a certificate under subsection (f) has been 
made, shall be deemed to be an emergency facility, not¬ 
withstanding that the other part of such facility was 
constructed, reconstructed, erected, or installed earlier 
than six months prior to the filing of such application. 
For the purposes of this section, the part of any facility 
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which was constructed, reconstructed, erected, or in¬ 
stalled by a corporation after December 31, 1939, arid 
before June 11, 1940, and with respect to wdiich part |a 
certificate under subsection (f) has been made, shall l(e 
deemed to be an emergency facility and to have beefi 
completed on June 10, 1940, notwithstanding that th|e 
entire facility was not completed until after June l(j), 
1940. 

(2) Emergency Period. —As used in this section, th^ 
term “emergency period” means the period beginning 
January 1, 1940, and ending on the date on which thp 
President proclaims that the utilization of a substantial 
portion of the emergency facilities with respect t^> 
which certifications under subsection (f) have beei 
made is no longer required in the interest of national 
defense. 

(f) Determination of Adjusted Basis of Emergence 1 
Facility.— In determining, for the purposes of subsectioi^ 
(a) or subsection (h), the adjusted basis of an emergency 
facility— 

(1) There shall be included only so much of the 
amount otherwise constituting such adjusted basis as 
is properly attributable to such construction, reconj 
struction, erection, installation, or acquisition afteif 
December 31, 1939, as either the Secretary of War or) 
the Secretary of the Navy has certified as necessary in 
the interest of national defense during the emergency 
period, which certification shall be under such regula-j 
tions as may be prescribed from time to time by the 
Secretary of War and the Secretary of the Navy, with 
the approval of the President. 

(2) After the completion or acquisition of any emer¬ 
gency facility with respect to which a certificate under 
paragraph (1) has been made, any expenditure (attrib¬ 
utable to such facility and to the period after such 
completion or acquisition) which does not represent 
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construction, reconstruction, erection, installation, or 
acquisition included in such certificate, but with respect 
to which a separate certificate is made under para¬ 
graph (1), shall not be applied in adjustment of the 
basis of such facility and shall be considered as an ex¬ 
penditure with respect to a new emergency facility; and 

(3) The certificate provided for in paragraph (1) 
shall have no effect unless an application therefor is 
filed before the expiration of six months after the be¬ 
ginning of such construction, reconstruction, erection, 
or installation or the date of such acquisition, or before 
December 1, 1941, whichever is later, except that— 

(A) in the case of an emergency facility com¬ 
pleted or acquired by a corporation after Decem¬ 
ber 31,1939, and before June 11,1940, such certifi¬ 
cate shall have no effect unless an application 
therefor is filed before the expiration of six months 
after the date of the enactment of the Revenue Act 
of 1942, and 

(B) in the case of an emergency facility com¬ 
pleted or acquired after December 31, 1939, by a 
person other than a corporation, such certificate 
shall have no effect unless an application therefor 
is filed before the expiration of six months after 
the beginning of such construction, reconstruction, 
erection, or installation or the date of such acqui¬ 
sition, or before the expiration of six months after 
the date of the enactment of the Revenue Act of 
1942, whichever is later. 

In no event and notwithstanding any of the other pro¬ 
visions of this section, no amortization deduction shall 
be allowed in respect of any emergency facility for any 
taxable year— 

(C) unless a certificate in respect thereof under 
paragraph (1) shall have been made (i) prior to 
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the filing of the taxpayer’s return for such taxable 
year, or prior to the making of an election pursu¬ 
ant to subsection (d) (3) or subsection (d) (6) of 
this section to take the amortization deduction, or 
(ii) before December 1,1941, whichever is later; or 

(D) in the case of an emergency facility com¬ 
pleted or acquired by a corporation after Decem¬ 
ber 31, 1939, and before June 11, 1940, unless & 
certificate in respect thereof under paragraph (1) 
shall have been made prior to the expiration of 
twelve months after the date of enactment of thb 
Revenue Act of 1942; or 

(E) in the case of an emergency facility comj- 
pleted or acquired after December 31, 1939, and 
before January 1, 1943, by a person other than h 
corporation, unless a certificate in respect thereof 
under paragraph (1) shall have been made (i)| 
prior to the expiration of nine months after the[ 
last date upon which an application for such cer-j 
tificate may be filed, or (ii) prior to the expiration! 
of twelve months after the date of enactment of| 
the Revenue Act of 1942, whichever is later. 

(g) Depreciation Deduction. —If the adjusted basis of 
the emergency facility computed without regard to subsecJ 
tion (f) of this section is in excess of the adjusted basis 
computed under such subsection, the deduction provided by 
section 23 (1) shall, despite the provisions of subsection (a) 
of this section, be allowed with respect to such emergency 
facility as if its adjusted basis were an amount equal to the! 
amount of such excess. 

(h) Payment by United States of Unamortized Cost of 
Facility.— If an amount is properly includible in the gross 
income of the taxpayer on account of a payment with re¬ 
spect to an emergency facility and such payment is certi¬ 
fied as provided in this paragraph, then, at the election of 






62 


the taxpayer in its return for the taxable year in which such 
amount is so includible— 

(1) The amortization deduction for the month in 
which such amount is so includible shall (in lieu of the 
amount of the deduction for such month computed 
under subsection (a)) be the amount so includible, but 
such deduction shall not be in excess of the adjusted 
basis of the emergency facility as of the end of such 
month (computed without regard to any amortization 
deduction for such month). Payments referred to in 
this paragraph shall be payments the amounts of which 
are certified, under such regulations as the President 
may prescribe, by either the Secretary of War or the 
Secretary of the Navy as compensation to the taxpayer 
for the unamortized cost of the emergency facility made 
because— 

(A) A contract with the United States involving 
the use of the facility has been terminated by its 
terms or by cancellation, or 

(B) the taxpayer had reasonable grounds 
(either from provisions of a contract with the 
United States involving the use of the facility, or 
from written or oral representations made under 
authority of the United States) for anticipating 
future contracts involving the use of the facility, 
which future contracts have not been made. 

(2) In case the taxpayer is not entitled to any amor¬ 
tization deduction with respect to the emergency fa¬ 
cility the deduction allowable under section 23 (1) on 
account of the month in which such amount is so includ¬ 
ible shall be increased by such amount, but such deduc¬ 
tion on account of such month shall not be in excess of 
the adjusted basis of the emergency facility as of the 
end of such month (computed without regard to any 
amount allowable, on account of such month, under 
section 23 (1) of this paragraph). 





63 


i 


(i) Life Tenant and Remainderman. —In the case 6f 
property held by one person for life with remainder to 
another person, the deduction shall be computed as if the 
life tenant were the absolute owner of the property and 
shall be allowable to the life tenant. 

(j) Application for Tentative Adjustment. —Any tax¬ 
payer who has filed a statement of election as prescribed ijn 
paragraph (4) of subsection (d) may, within ninety dayls 
from the date such statement is filed, or within ninety dayls 
from the date of enactment of this Act, whichever is th£ 
later, file an application for tentative adjustment with re¬ 
spect to the taxes for taxable years prior to the taxable yeajr 
in which such application is filed which are to be computed 
as required by paragraph (4) of subsection (d) as the result 
of such election. Such application shall be verified in th^ 
manner prescribed by section 51 or section 52 in the case of 
a return of such taxpayer and shall be made in such manned 
and form as shall be required by regulations prescribed bf 
the Commissioner with the approval of the Secretary, and 
shall set forth, in such detail and with such supporting 
data and explanation as such regulations shall require, thd 
recomputation of such taxes required by paragraph (4) oi 
subsection (d) except that the tax for each taxable year to 
be recomputed shall be the tax for such year previously 
determined, ascertained in accordance with the method prel 
scribed in section 3801(d). If an application under section 
3780(a) for tentative carry-back adjustment has been pre^ 
viously filed, but such adjustment has not been previously 
determined, then for the purpose of subsections (j) and (k)l 
the assessments, applications, credits, and refunds provided 
in section 3780(b) shall be considered as having been pre-^ 
viously made upon the basis of such application under sec¬ 
tion 3780(a). Such recomputation of tax shall be made or. 
the basis of the items on the basis of which the tax to be 
recomputed was determined. Such application shall also 
set forth the unpaid amount of each tax recomputed and 
such other information for the purpose of carrying out thq 
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provisions of subsections (j) and (k) as maybe required by 
such regulations. An application under this subsection 
shall not constitute a claim for credit or refund. 

(k) Allowance of Adjustment.— Within a period of 
ninety days from the filing of an application under subsec¬ 
tion (j), the Commissioner shall make, to the extent he 
deems practical in such period, a limited examination of the 
application for omissions and errors of computation, and 
shall determine the amount of the increase or decrease in 
each tax to which such application relates, on the basis of 
the application and the examination, except that the Com¬ 
missioner may disallow, without further action, any appli¬ 
cation which he finds contains material omissions, or errors 
of computation which he deems cannot be corrected by him 
within such ninety-day period. Each increase shall be 
deemed determined as a deficiency and assessed, without 
regard to the restrictions on assessment in section 272. 
Each decrease shall be applied against any unpaid amount 
of the tax decreased, and any remainder shall be credited 
against the deficiencies (and interest or additions to the 
tax) assessed under this subsection, and any remainder 
shall, within such ninety-day period, be either credited 
against any other income, war profits, or excess profits tax, 
or instalment thereof, due from the taxpayer, or refunded 
to the taxpayer. The application, credit, or refund of a 
decrease determined under this subsection shall be deemed 
a credit or refund of an overpayment within the meaning of 
section 781(b). 


TREASURY REGULATION 111 Relating to Income Tax 
Under the Internal Revenue Code. 

Sec. 29.124-6. (As amended by T.D. 5432, Jan. 23, 1945). 
Adjusted basis of emergency facility.—(a) In general.— 
The adjusted basis of an emergency facility for purposes 
of computing the amortization deduction may differ from 
what would otherwise constitute the adjusted basis of such 
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emergency facility, in that it shall be the adjusted basis for 
determining gain (see section 113) and in that it may be 
only a portion of what would otherwise constitute the ad¬ 
justed basis. It will be only a portion of such other ad¬ 
justed basis if only a portion of the basis (unadjusted) is 
attributable to the certified construction, reconstruction, 
erection, installation, or acquisition after December ill, 
1939. It is therefore necessary first to determine the unad¬ 
justed basis of the emergency facility from which the ad¬ 
justed basis for amortization purposes is derived. 

The unadjusted basis for amortization purposes, in cases 
where the entire construction, reconstruction, erection, 
installation, or acquisition takes place after December 31, 
1939, and such construction, reconstruction, erection, instal¬ 
lation, or acquisition is certified in its entirety by the certi¬ 
fying officer as necessary in the interest of national defense 
during the emergency period, is the same as the unadjusted 
basis otherwise determined. 

In cases where the certifying officer certifies the entire 
construction, reconstruction, erection, installation, or acqui¬ 
sition after December 31, 1939, as necessary in the interest 
of national defense during the emergency period, but oijly 
a portion of the construction, reconstruction, erection, in¬ 
stallation, or acquisition attributable to the facility takes 
place after December 31, 1939, the unadjusted basis for 
the purposes of amortization is so much of the entire 
unadjusted basis as is attributable to that portion of tie 
construction, reconstruction, erection, installation, or ac¬ 
quisition which took place after December 31, 1939. F^r 
example, the X Corporation begins the construction of a 
facility November 15, 1939, and such facility is completed 
on April 1, 1940, at a cost of $500,000, of which $300,000 
is attributable to construction after December 31, 1929. 
The certificate of necessity covers the entire construction 
after December 31, 1939, and the unadjusted basis of the 
emergency facility for amortization purposes is therefore 
$300,000. For depreciation of the remaining portion of the 
cost ($200,000), see section 29.124-7. 
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If the certifying officer certifies only a portion of the con¬ 
struction, reconstruction, erection, installation, or acquisi¬ 
tion after December 31,1939, then the unadjusted basis for 
amortization purposes is limited to the amount attributable 
to such portion of the construction, reconstruction, erec¬ 
tion, installation, or acquisition after December 31, 1939. 
Assuming the same facts as in the example in the preced¬ 
ing paragraph, except that the certificate is to the effect 
that only 50 percent of the construction after December 31, 

1939, is necessary in the interest of national defense during 
the emergency period, the unadjusted basis for amortiza¬ 
tion purposes is 50 percent of $300,000, or $150,000. 

Where a corporation begins the construction, reconstruc¬ 
tion, erection, or installation of a facility before June 11, 

1940, and completes it after June 10, 1940, the part of such 
construction, reconstruction, erection, or installation tak¬ 
ing place after December 31, 1939, and before June 11, 
1940, and the part thereof taking place after June 10, 1940, 
each constitutes a separate emergency facility, provided a 
certificate of necessity under section 124(f) has been made 1 
with respect to each such part (see section 124(e) and 
section 29.124-0). Furthermore, the part of such con¬ 
struction, reconstruction, erection, or installation taking 
place after December 31, 1939, and before June 11, 1940, 

is deemed to have been completed on June 10,1940 (see sec- , 
tion 124(e)(1) and section 29.124.2). Accordingly, under , 
such circumstances, in applying the foregoing rules for 
determining the unadjusted basis of the emergency facility j 
representing the part of the construction, reconstruction, 
erection, or installation taking place after June 10, 1940, 
the date “June 10, 1940” should be substituted for the 
date “December 31,1939.” 

The adjusted basis of an emergency facility for amortiza¬ 
tion purposes is the unadjusted basis for amortization pur¬ 
poses less the adjustments properly applicable thereto. 
Such adjustments are those specified in section 113(b), 
except that no adjustments are to be taken into account 
which increase the adjusted basis. (See subsection (b) of 
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this section.) Amounts received by a taxpayer in connection 
with its agreement to supply articles for national defense, 
though denominated reimbursements for all or a part of the 
cost of an emergency facility, are not to be treated as capital 
receipts but are to be taken into account in computing in¬ 
come, and are therefore not to be applied in reduction of the 
basis of such facility. The following examples will illu¬ 
strate the computation of the adjusted basis of an emergency 
facility for amortization purposes: 

Example (1). The X Corporation completes an emer¬ 
gency facility on July 1,1940, the entire unadjusted basis of 
which is $500,000, and the unadjusted basis of which for 
purposes of amortization is $300,000. The X Corporation 
elects to begin amortization on January 1, 1941. The only 
adjustment to basis for the period from July 1, 1940, to 
January 31, 1941, other than depreciation or amortization 
for January 1941, is $5,000 for depreciation for the last six 
months of 1940. The adjusted basis for purposes of amorti¬ 
zation is therefore $300,000 less $3,000 (300,000/500,OOOths 
of $5,000), or $297,000. 

Example (2). On July 31, 1944, the Y Corporation has 
an emergency facility (a building) completed on July 1, 
1940, the entire unadjusted basis of which is $500,000, and 
the unadjusted basis of which for purposes of amortization 
is $300,000. The corporation elects to begin amortization 
on January 1, 1941, by which time it is entitled to $5^000 
depreciation for the last six months of 1940. On July 1, 
1944, the facility is damaged by fire, as the result of w^iich 
its adjusted basis is properly reduced by $200,000. The 
adjusted bases of the emergency facility as of July j.944 
for purposes of amortization and depreciation, and the ad¬ 
justed basis for other purposes, are $23,849.18, $49,250.82, 
and $73,100, respectively, computed as follows: 
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Unadjusted basis. 

Less Depreciation to January 1, 1941. 

For amor¬ 
tization 
$300,000.00 
3,000.00 

For depre¬ 
ciation 
$200,000.00 
2,000.00 

For other 
purposes 
$500,000 
5,000 

Adjusted basis January 1941. 

Less Amortization for 42 months.... 
Less depreciation for 42 months. 

297,000.00 

207,900.00 

None 

198,000.00 

None 

14,000.00 

495,000 

207,900 

14,000 

Adjusted basis at time of fire loss.... 
Less fire loss (apportioned as explained 
below). 

89,100.00 

65,250.82 

184,000.00 

134,749.18 

273,100 

200,000 

Adjusted basis after fire loss. 

23,S49.18 

49,250.82 

73,100 


The $200,000 fire loss is applied against the adjusted basis 
for purposes of amortization and the adjusted basis for 
purposes of depreciation in the proportion that each such 
adjusted basis at the time of such fire loss bears to their 
sum, i. e., 89,100/273,lOOths of $200,000 or $65,250.82, 
against the amortization basis, and 184,000/273,lOOths of 
$200,000 or $134,749.18, against the depreciation basis. 

(b) Capital Additions. —If, after the completion or ac¬ 
quisition of an emergency facility with respect to which a 
certificate of necessity has been made, further expenditures 
are made for construction, reconstruction, erection, instal¬ 
lation, or acquisition attributable to such facility but not 
included in such certificate of necessity, such expenditures 
shall not be added to the adjusted basis of the emergency 
facility for amortization purposes under such certificate. 
If such further expenditures are covered by a separate 
certificate of necessity made in accordance with the pro¬ 
visions of section 124(f), they are treated as certified ex¬ 
penditures in connection with a new emergency facility, 
and, if proper election is made, will be taken into account 
in computing the adjusted basis of such new emergency 
facility for purposes of amortization. 

Example. On March 1,1942, the certifying officer certifies 
as an emergency facility a heating plant proposed to be con¬ 
structed by the Z Corporation. Such facility is completed 
on July 1,1942. The Z Corporation, on August 1, 1942, be¬ 
gins the installation in the plant of an additional boiler, 







which is not included in the certificate for the plant bu|t is, 
prior to such installation, certified in a separate certificate 
as necessary in the interest of national defense. For amor¬ 
tization purposes, the adjusted basis of the heating plaijit is 
determined without including the cost of the additional 
boiler. Such cost is taken into account in computing' the 
adjusted basis of the new emergency facility (the boilbr), 
as to which the taxpayer has a separate election for aipor- 
tization purposes and a separate amortization period. 
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JOINT APPENDIX 

Filed Sep 11 1946 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 36695 

The United States Graphite Company, 1621 Holland 
Avenue, Saginaw, Michigan, c/o J. Marvin Haynes, 
Attorney, 916 Investment Building, 1511 K. S., N. W., 
Washington 5, D. C., Plaintiff, 

v. 

John D. Small, Administrator of the Civilian Produc¬ 
tion Administration, Defendant. 

Complaint Requesting an Order Directing Defendant to 
Perform Certain Ministerial Duties 

The plaintiff herein, by its attorney, declares as follows: 

This action arises under section 124 of the Internal Rev¬ 
enue Code, as amended, and U. S. Code, Title 28, Section 
41 (5). It is a proceeding to require defendant to comply 
with his plain legal and ministerial duty as an administra¬ 
tive officer and to issue to plaintiff the necessity certificate 
to which it is legally entitled under section 124 of the In¬ 
ternal Revenue Code. 

The matter in controversy exceeds, exclusive of interest 
and cost, the sum of $3,000 in that the right of plaintiff! to 
claim on its Federal income and excess profits tax returns 
a deduction of tax amortization in the amount of $175,81o.35 
is in issue, as hereinafter more fully appears : 

1. Plaintiff, The United States Graphite Company, ip a 
corporation duly organized under the laws of the State of 
Michigan, and has its principal office and place of business 
at 1621 Holland Avenue, Saginaw, Michigan. 

2. The defendant, John D. Small, is and since oh or 
2 about October 4,1945, has been Administrator of the 
Civilian Production Administration, duly qualified 
and acting as such, and is sued in his capacity as Admin¬ 
istrator of the Civilian Production Administration. 
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3. The Civilian Production Administration is the suc¬ 
cessor of the War Production Board by virtue of Execu¬ 
tive Order No. 9638, dated October 4, 1945, and by virtue 
of such Executive Order and the laws therein enumerated 
succeeded to the powers and duties of the War Production 
Board, and is authorized to issue Necessity Certificates 
under section 124 of the Internal Revenue Code, as 
amended, as hereinafter more fully shown. 

4. Plaintiff, among other things, is engaged in the manu¬ 
facture of certain graphite products known as “Graphitar.” 
During the period of the “National Emergency,” as more | 
fully hereinafter explained, plaintiff manufactured such 
products extensively for use by the United States and its 
agencies in the prosecution of the war against Germany, 
Italy and Japan, and said product was used by the Navy 
Department, the War Department, and the Maritime Com¬ 
mission in maritime ships of various kinds and classes, in 
aircraft, landing-craft, in motor trucks and other equip¬ 
ment used directly in the prosecution of the war. 

5. Section 124 of the Internal Revenue Code is a special 
revenue provision which was originally enacted by Con¬ 
gress on October 8, 1940, as a part of the Second Revenue 
Act of 1940, and was included in said Revenue Act at the 
specific request of the War and Navy Departments and the 
Advisory Commission to the Council of National Defense 
and with the approval of the President, the Chairman of 
the Senate Finance Committee and the House Ways and 
Means Committee and the Treasury Department, and w’as 

enacted as an emergency national defense measure to 
3 induce taxpayers to make the necessary investments 

for the expansion of productive facilities required to 
meet the needs of the national defense during the period of 
national emergency, by assuring them that, at their elec¬ 
tion, they could deduct for tax purposes the entire cost of 
such expanded facilities against the income earned during 
the period of the national emergency, rather than deduct 
such cost in the regular statutory manner as a depreciation 
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charge over the longer period of the ordinary useful life 
of the facilities. 

6. Section 124 of the Internal Revenue Code was amende d 
several times after its original enactment and as amende jl, 
among other things, provides: 

(a) That the taxpayer at his election shall be entitled to 
a deduction with respect to the amortization of the adjusted 
basis (i.e., full cost, unless adjusted as otherwise provided 
in the Internal Revenue Code for determining gain) of any 
emergency facility based on a period of sixty months (sec¬ 
tion 124(a)) or a shorter period as otherwise provided. 
Section 124(b) (c) (d).) 

(b) The term “emergency facility” is defined (sectioti 
124(e)(1)) as any facility, land, building, machinery, or 
equipment, or part thereof, the construction, reconstruc¬ 
tion, erection, installation, or acquisition of which was com¬ 
pleted after December 31, 1939, and with respect to which 
either the Secretary of War or the Secretary of the Navy 
has issued a certificate under subsection (f) of section 124 
to the effect that such facility was necessary in the interest 
of national defense during the emergency period. 

(c) That, upon application by a taxpayer thereto if, 
4 a certificate, called a necessity certificate, shall be 
issued by the Secretary of War or the Secretary of 
the Navy, under regulations prescribed by them and ap¬ 
proved by The President of the United States, upon a de¬ 
termination by one of them that the facilities covered iji 
the application are necessary in the interest of the nationajl 
defense during the emergency period (section 124(f) (1)^, 
provided the application therefor is filed with one of th^ 
aforementioned Secretaries within the period of six month^ 
after the beginning of construction, reconstruction, erectioi}, 
or installation or the date of acquisition of the facilitie^ 
(section 124(f) (3)). 

(d) That the adjusted basis (i.e., full cost, unless a4- 
justed as otherwise provided in the Internal Revenue Code 
for determining gain) subject to amortization of any facij- 
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ity certified as necessary in the interest of national defense 
during the emergency period by the Secretary of War or 
the Secretary of the Navy, shall be only so much as is prop¬ 
erly attributable to the construction, reconstruction, erec¬ 
tion, installation, or acquisition after December 31, 1939, 
there being no provision for the exclusion of any part of i 
the adjusted basis (cost) except when a part of the facility i 
was constructed, reconstructed, erected, installed or ac¬ 
quired prior to the beginning of the emergency period, 
January 1, 1940. 

(e) The term “emergency period” is defined (section 
124(e)(2)) as the period beginning January 1, 1940, and 
ending upon the date which the President proclaims that 
the utilization of a substantial portion of the emer- 
5 gency facilities is no longer required in the interest 
of national defense. 

7. By Executive Order No. 9406, dated December 17, 
1943, and Executive Order No. 9429, amending Executive 
Order No. 9406, dated March 2, 1944, issued pursuant to 
Title I of the First War Powers Act, 1941 by Franklin 
Delano Roosevelt, President of the United States of Amer¬ 
ica, the functions and duties of the Secretarv of War and 

. i 

the Secretary of Navy with respect to the issuance of neces¬ 
sity certificates under section 124 of the Internal Revenue 
Code were transferred to the Chairman of the War Produc¬ 
tion Board, and, thereafter, all applications for necessity 
certificates filed on or after December 17, 1943, covering 
facilities the construction, reconstruction, erection or in¬ 
stallation of which had not yet begun or which had not yet 
been acquired, or with respect to which contracts had been 
entered into prior to October 5,1943, were required by such 
Executive Order as amended to be filed with and acted 
upon by the Chairman of the War Production Board. , 

8. On December 17,1943, amended regulations governing 
the issuance of necessity certificates were prescribed by the 
Chairman of the War Production Board, with the approval 
of the President, and on March 2,1944, such amended regu- 
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lations were further amended by the Chairman of the W^r 
Production Board, with the approval of the President. 

9. The following provisions of the aforementioned Ex¬ 
ecutive Orders and regulations are hereinafter placed tin 
issue and questioned as being illegal and without founda¬ 
tion in the amortization provisions of section 124 of the 
Internal Revenue Code: 

(a) Section 3(b) of said Executive Order No. 9406 ds 
amended by Executive Order No. 9429, which reads as 
follows: 

“(3)(b) In acting upon application for Necessity 
6 Certificates filed on and after October 5, 1943 dp- 
scribing facilities the construction, reconstruction, 
erection or installation of which was not begun or which 
were not acquired prior to October 5, 1943, or for which 
the applicant had not made contracts for the construction, 
reconstruction, erection, installation or acquisition therebf 
prior to October 5, 1943, Necessity Certificates shall not 
be issued unless the Chairman of the War Production Board 
has determined prior to the beginning of the construction, 
reconstruction, erection, installation, or the date of acqui¬ 
sition of the facilities (1) that the facilities to be con¬ 
structed or acquired are clearly necessary for the war 
effort, and (2) that it is to the advantage of the Govern¬ 
ment that such additional facilities be privately financed.” 

(b) Section 4 of said regulations of December 17, 194b, 
which reads as follows: 

“Section 4. Application must be filed before construction 
is begun or date of acquisition. The construction, recon¬ 
struction, erection, installation or acquisition of a facility 
will not be deemed necessary within the terms of these reg¬ 
ulations unless a determination of necessity is made by tl)e 
certifying authority prior to the beginning of the construc¬ 
tion, reconstruction, erection, installation or date of ac¬ 
quisition.” 
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Plaintiff alleges that the above quoted provisions of said 
Executive Orders requiring so-called predetermination of 
necessity before the beginning of the construction, recon¬ 
struction, erection, installation or acquisition of the facili¬ 
ties, is null and void and contrary to the provision of sec¬ 
tion 124(f)(3) of the Internal Revenue Code, as amended, 
which provides that applications for necessity certificates 
may be filed by plaintiff within six months after the begin¬ 
ning of the construction, reconstruction, erection, installa¬ 
tion or acquisition of facilities. 

Plaintiff further alleges that the aforementioned section 
of the regulations of the War Production Board, quoted 
above, is an assumption of legislative powers and an at¬ 
tempt by administrative agencies, by regulation, to shorten 
the period of limitation for filing applications and the issu¬ 
ance thereon of necessity certificates and is contrary to 
the provisions of section 124 of the Internal Revenue 
7 Code, as amended, which in subsection (f)(3) pro¬ 
vides that applications for necessity certificates may 
be filed within six months after the beginning of the con¬ 
struction, reconstruction, erection, installation or acquisi¬ 
tion of the facilities sought to be certified. The aforemen¬ 
tioned provisions of the regulations that applications will 
not be considered are similar to a time-limitation of section 
124(f) of the Internal Revenue Code formerly in effect, 
which Congress repealed on January 31, 1941, namely, that 
necessity certificates should not be issued unless applica¬ 
tions therefor were filed before the beginning of construc¬ 
tion or acquisition, except that in case of facilities already 
started or acquired when the law was passed (October 8, 
1940, the certificate must be issued before February 6, 1941. 

10. Plaintiff as a manufacturer of graphite products had 
during the course of its business prior to the late national 
emergency developed a product known under plaintiff’s 
trade name as Graphitar. This product had been well and 
favorably known in its use in many manufactured articles 
and particularly in various marine engines and pumps and 
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valves. With the beginning of the emergency defense pro¬ 
gram, this product and other graphite products manufac¬ 
tured by plaintiff became more and more widely used by 
the various branches of the armed forces for military uses 
and by the Maritime Commission in the emergency ship¬ 
ping program. Due to the shortage which eventually de¬ 
veloped for metals, Graphitar was taken up as a substitute 
for metal parts in various articles and was found in mai[iy 
ways to be superior, being used extensively in marine ajid 
aircraft engines as parts for turbines and pumps. Wh^n 
in 1943, the maritime program and the aircraft prograjm 
became extremely critical, the demand for Graphitar aJid 
other manufactured graphite products, as to which the 
plaintiff w r as either the sole source of supply or the 
8 principal source of supply to the armed forces, began 
to exceed the capacity of plaintiff’s plant, and the 
War Department and the War Production Board found 
that the products could not be produced by sub-contractors. 
At the same time, because of the superiority of plaintiff’s 
product, the Army Air Forces began experiments in con¬ 
junction with plaintiff to the end that certain Graphitar 
parts were specified exclusively in all Army Air Forces 
airplane fuel pumps. Because of this critical situation, 
plaintiff wrns contacted by procurement officers of the Gov¬ 
ernment agencies mentioned and the critical need for tye 
prosecution of the war by increasing its facilities for tl|ie 
manufacture of Graphitar products was presented ^is 
urgent. Accordingly, plaintiff made plans for a factory 
addition and the necessary machinery and equipment there¬ 
in required to more than double the capacity of its plaht 
at Saginaw, Michigan, for the making of the products rep¬ 
resented to it as being critically necessary for the winnixjg 
of the war, and on June 27, 1943, plaintiff filed an applica¬ 
tion for a certificate of necessity under section 124 of tile 
Internal Revenue Code with the Secretary of War so thjit 
it might secure a deduction for the amortization of the en¬ 
tire cost of the factory addition upon its Federal inconle 
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and excess profits tax returns. Also, thereafter, it filed an 
application with the War Production Board for authority 
to undertake the project under the system of priority and 
material controls administered by that agency. Also there¬ 
after, as is more fully set forth below, plaintiff filed appli¬ 
cations for priority assistance for the machinery and equip¬ 
ment and a further application for a necessity certificate 
as to such machinery and equipment so that it might also 
amortize the entire cost of such machinery and equipment, 
as well as the building housing them, on its tax returns 
under section 124 of the Internal Revenue Code. The 
9 controversy herein arises as to this latter necessity 
certificate, No. NC-5787, in that the Chairman of the 
War Production Board, the defendant’s predecessor, and 
the defendant have issued a partial certificate only and have 
failed and refused to issue the certificate applied for by 
plaintiff and to which plaintiff is entitled under the statute, 
as will appear in the following recital of the facts. 

11. As has been stated, before plaintiff could undertake 
the aforementioned expansion project, it required authority 
and priority assistance issued under orders of the Chair¬ 
man of the War Production Board. To this end it first 
filed its application with the W T ar Production Board on July 
20, 1943, on Form WPB-617 of the said Board, which is 
captioned “Application For Authority To Begin Construc¬ 
tion Pursuant To Order L-41,” and is commonly known as 
a project application. The said project application on Form 
WPB-617, among other things, stated: 

“* * * We have also attached floor plan of the proposed 
addition, showing the position of all machinery and have 
noted in red the additional equipment on order together 
with equipment which we shall order as soon as we are 
assured of space for installing same. * * * ” 

12. The said application, on Form WPB-617, was proc¬ 
essed by the Aircraft Section of the War Production Board, 
and in connection therewith there "was received by that Sec¬ 
tion a report signed by H. W. Rawlings, Colonel of the Air 
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Corps, Chief Resources Control Section, dated August 9, 
1943, to the effect that such project was necessary to xhe 
aircraft program, and recommending that a preference rat¬ 
ing, under the priorities system administered by the War 
Production Board, be granted. This report reads as 
follows: 

10 Resources Control Section 

Command 

Ref: LLB: Joh 90-I-JI-3 
9 August 1943 

“Special Delivery 

‘ ‘ Subject: Application WPB-617 

The United States Graphite Co. 

Saginaw, Michigan 

“ To: Aircraft Section 

War Production Board 
Washington, D. C. 

Attention: Mr. M. E. Bowlus 
Room 4415 

Railroad Retirement Bldg. 

“1. This office has examined the subject application, 
dated 20 July, 1943, pertaining to the construction of 122' x 
201' one story extension to an existing structure at Saginaw, 
Michigan. The estimated cost of this project is $94,300. 

“2. This addition will be used to increase the output of 
“Graphitar” products which are being supplied to "he 
Army Air Forces and Navy Department. The products 
being supplied for the Army Air Force consist of blades 
and bearings for G-6, G-9 and G-10 fuel pumps and BUI 
vacuum pumps. “Graphitar” has proven equal to and| is 
replacing critical steel and bronze formerly used in th^se 
parts. The use of “Graphitar” for the G-15 Standard Air 
Corps Vacuum pump will soon be approved since the re¬ 
sults of exhaustive tests made at Wright Field are satis¬ 
factory. 
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“3. The total Army Air Forces peak requirements call 
for 48,347 fuel pumps of all types and 27,711 vacuum pumps, 
with spares figures at 15% on fuel pumps and 25% on 
vacuum pumps. 

“4. The subject company is the sole producer of “Graph- 
itar” products and sub-contracting is not possible since all 
of the other companies capable of this type of production 
are working to capacity. 

“5. This office is of the opinion that the construction of 
this addition is necessary to the aircraft program. It is 
recommended that a Preference Rating be assigned pur¬ 
suant to the subject application. 

“6. Inasmuch as ‘ * Graphitar ’’ products are being sup¬ 
plied extensively to the Navy Department as steam turbine 
packing rings, it is suggested that the subject application 
be coordinated with that Department. 

For the Chief of Production Division: 

H. W. Rawlings 
Colonel, Air Corps 
Chief, Resources Control Section 

Restricted” 

11 13. Thereafter, Form CMPL-224 of the War Pro¬ 

duction Board, captioned “Authorization To Begin 
Construction And Allotment of Controlled Materials,” 
granting plaintiff permission under conservation order 
L-41 to begin this project by the construction of the fac¬ 
tory, was issued on October 29, 1943, and thereafter plain¬ 
tiff began the construction of the factory as approved. The 
War Production Board in such authorization assigned to 
this project a preference rating of AA-3, one of the highest 
ratings possible. 

14. On June 27, 1943, plaintiff had filed with the Secre¬ 
tary of War an application for a necessity certificate under 
section 124 of the Internal Revenue Code with respect to 
the said factory. 
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15. Thereafter, on October 28,1943, the Secretary of "War 
issued a necessity certificate, No. WD-N-23477, on said fac¬ 
tory building for 100% of the cost thereof, which reads as 
follows: 

“War Department 
“Necessity Certificate 
“To the Commissioner of Internal Revenue: 

“Pursuant to Section 124 of the Internal Revenue Code, 
particularly subsection (f) thereof, and in response to the 
application filed by 

The United States Graphite Company 
1621 Holland Avenue, Saginaw, Michigan 

“It is hereby certified that the facilities described in 
the attached Appendix A (consisting of two pages and two 
blueprints) are necessary in the interest of national defense 
during the emergency period, up to 100% of the cost 4t- 
tributable to the construction, reconstruction, erection, in¬ 
stallation or acquisition thereof, and that the application 
for this Certificate w’as filed on June 27, 1943. 

“By direction of the Under Secretary of War: 

/s/ George H. Foster 

Colonel, Signal Corps 
Chief, Tax Amortizatiori,” 

12 16. Thereafter, on May 29, 1945, the War Pro¬ 

duction Board, upon application filed on February 6, 
1945, and later supplemented by plaintiff, issued an amend¬ 
ment to necessity certificate WD-N-23477, in which it cer¬ 
tified as necessary, under the provisions of section 124 of 
the Internal Revenue Code, 100% of the actual completed 
cost of the said factory building. 

17. When the construction of the aforementioned factory 
was sufficiently advanced, so that space would be available 
for the machinery and equipment mentioned in the appli¬ 
cation on Form WPB-617, referred to in paragraph jL2 
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hereof, plaintiff applied to the War Production Board for 
preference ratings, under the priorities system adminis¬ 
tered by that Board, covering such machinery and equip¬ 
ment required for installation in the aforementioned fac¬ 
tory, as to which Necessity Certificate WD-N-23477 had 
been issued, as set forth in paragraph 15 hereof. These 
ratings vrere applied for at various dates on or after Oc¬ 
tober 7,1943, and prior to December 10,1943, and the appli¬ 
cations w’ere assigned the following numbers by the War 
Production Board: Nos. 1556621,1556622,1556623,1556624, 
1556625, 1556626, 1556627, 1556628, 1556629, 1556630, 

1556631, 1556632, 1556633, 1556634, 1556636, 1556637, 

1556638, 1556677 and 105669. 

18. The aforementioned applications were thereafter 
processed by the War Production Board, and on December 
10, 1943, F. M. McLaughlin, Captain, Air Corps, Chief of 
the Engineering Section of the Production Division, made 
a report to the Registry Branch, Materials Control Section, 
CPD of the War Production Board, covering the critical 
need of the equipment covered by the aforementioned pref¬ 
erence rating applications, enclosing therewith the follow¬ 
ing documents: 

(a) A copy of the Form CMPL-224 granting plaintiff 
permission under conservation order L-41 to con- 

13 struct the factory in which the machines were to be 
used in the production of Graphitar products, to 
which reference has been made hereinabove in paragraph 13. 

(b) The letter of H. W. Rawlings, Colonel, Air Corps, 
Chief, Resources Control Section, dated August 9, 1943, 
which approved the project and conveyed the picture of 
the necessity of the project for the Air Forces, as well as 
the Navy, and which is quoted in full in paragraph 12 
hereof. 

(c) Report of personal investigation at plaintiff’s plant 
dated December 10, 1943, by George F. Keena of the Engi¬ 
neering Branch, War Production Board, revealing the 
critical need for the equipment and recommending approval 
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of the priority applications. True copies of the aforemen¬ 
tioned reports of George F. Keena and of Capt. McLaugh¬ 
lin, without their enclosures, are attached to plaintiffs 
application for necessity certificate NC-57S7, hereinafter 
referred to in paragraph 20 and attached as Exhibit 1. 

19. On October 21, 1943, the War Production Board 
granted application for preference rating No. 1556621 imd 
thereafter, on December 1, 1943, granted preference racing 
application No. 1556622. On December 16, 1943, the ^ 7 ar 
Production Board granted the remaining preference rating 
certificates, applied for as stated in paragraph 18 above, 
and thereafter the aforementioned machinery and equip¬ 
ment covered by these preference rating certificates \vas 
received and/or installed by the plaintiff at various dates in 
the period between December 28, 1943, and December 15, 
1944, in the aforementioned factory addition at its plant 

in Saginaw, Michigan. The War Production Board 
14 in granting the said preference applications stated 

that the machinery and equipment listed in the ap¬ 
plications were essential for the completion of the Arimy 
and Navy contracts which were listed in the applications, 
and as in the case of the building, plaintiff was granted a 
preference rating of AA-3, one of the highest possible rat¬ 
ings, in respect to such machinery and equipment. 

20. On May 29, 1944, plaintiff filed with the War Pro¬ 
duction Board, Washington, D. C., an application foij a 
necessity certificate under section 124 of the Internal Rev¬ 
enue Code, as amended, which application was assigned 
W. P. B. File No. NC-5787. This application covered all 
the machinery and facilities, hereinabove mentioned, to be 
installed and used to manufacture essential war products 
in the factory project constructed under the authority 
granted by the War Production Board and as to which ^he 
Secretary of War made a determination of necessity, as 
set forth in paragraph 15 hereof, and with respect to which 
said Secretary of War issued a 100% necessity certificate, 
No. WD-N-23477, on October 28, 1943. When plaintiff filed 
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the said application on May 29,1944, for the said machinery 
and facilities, the six months’ period after acquisition of 
the facilities thereby covered, within which to file such 
application provided in said section 124(f)(3), had not ex¬ 
pired. A copy of the application of May 29, 1944, W. P. B. 
File No. NC-5787 is attached hereto, made a part hereof, 
and marked Exhibit 1. 

21. On July 17, 1944, the War Production Board ad¬ 
dressed a communication to plaintiff with respect to the 
aforementioned application for necessity certificate W. P. B. 
File No. NC-5787, directing plaintiff’s attention to section 
3(c) (v) of the Kegulations of the Chairman of the War 
Production Board, which regulation, in part, reads as 
follows: 

15 “The issuance of a Necessity Certificate will not 
be considered for tax amortization of facilities ac¬ 
quired after the issuance of these regulations and for which 
an application for a Necessity Certificate is filed after 
the issuance of these regulations, the acquisition of wdiich 
can be made only with priority assistance or specific au¬ 
thorization of the War Production Board, unless the appli¬ 
cation for a certificate is filed together with the application 
for priority assistance or specific authorization; and the 
specific authorization or priority assistance will not be 
granted until a determination upon the issuance of the 
Necessity Certificate has been made.” 

It is not clear why this letter was issued for the reason 
that plaintiff had filed applications for priority assistance 
in respect to the machinery and equipment covered in its 
application NC-5787 prior to the date the aforementioned 
amended regulation was issued on December 17, 1943. The 
defendant’s predecessor, the Chairman of the War Pro¬ 
duction Board, had approved such applications likewise 
prior to the promulgation of the above regulation. Fur¬ 
thermore, the defendant’s said predecessor had approved 
these priority applications, which were required before 




plaintiff might acquire the said machinery and equipment, 
prior to the time that the regulations were changed on pe- 
cember 17, 1943, to provide, in effect, and contrary to sec¬ 
tion 124, that an application for a necessity certificate cohid 
not be filed for facilities acquired within six months prior 
to the filing of the application, as specifically provided in 
the statute in section 124; and in approving the granting 
of the priority applications the defendant’s predecessor 
had certified that the machinery and equipment were essen¬ 
tial for Government contracts of plaintiff with the Arkny 
and Navy Departments to furnish Graphitar parts and 
graphite materials for use by the armed forces and had 
granted one of the highest possible preference ratiijigs 
therefor. 

22. (a) Also on July 17,1944, the War Production Bohrd 
addressed a communication to plaintiff with respect 
16 to its aforementioned application No. NC-57S7, s^ich 
communication being entitled “Letter of Predeter¬ 
mination,” in which it is stated that it had been determined 
that the facilities listed in Appendix A of said application 
are eligible for tax amortization (which means that tliey 
were necessary in the interest of the national defense) |on 
a basis of 35 per cent of cost provided: (1) the date of the 
acquisition of such facilities is subsequent to the date of 
such letter, and (2) appropriate priority assistance lias 
been obtained. The letter further stated that the certifi¬ 
cate of necessity would be issued after the receipt of 'an 
affidavit stating that the facility had not been acquired as 
of the date of the letter of predetermination, and informa¬ 
tion as to priority assistance granted. A true copy of said 
letter of predetermination is attached hereto, made a pirt 
hereof, and marked Exhibit 2. 

(b) Plaintiff alleges that section 124 of the Internal Rev¬ 
enue Code does not require the issuance of a so-called letter 
of predetermination as the basis for amortization but or^ly 
requires a certificate of necessity on an application filed 
within six months after the beginning of construction, fe- 
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construction, erection, installation or acquisition of the 
facility sought to he certified, and plaintiff further avers 
that said section 124 of the Internal Revenue Code does 
not authorize the issuance of any such letter of predeter¬ 
mination on a basis of thirty-five (35) per cent of cost, but 
provides in subsection 124(a) that the taxpayer may deduct 
amortization on the adjusted basis (i.e., full cost, unless 
adjusted as otherwise provided in the Internal Revenue 
Code for determining gain) as to any facility certified as 
necessary in the interest of national defense during the 
emergency period on an application filed within the afore¬ 
mentioned six months’ statutory period; and plain- 
17 tiff further alleges that said section 124 of the In¬ 
ternal Revenue Code does not authorize the certify¬ 
ing authority to exclude facilities, otherwise determined to 
be necessary in the interests of national defense during the 
emergency period on the basis of an application filed within 
the aforementioned six months’ statutory period, solely 
because the facilities so illegally excluded were acquired 
prior to the date of the so-called letter of predetermina¬ 
tion, the said letter of predetermination clearly stating that 
such facilities, which were thereafter excluded in the neces¬ 
sity certificate, are eligible for tax amortization (that is, 
were determined to be necessary in the interest of national 
defense during the emergency period), and would be in¬ 
cluded in the necessity certificate if acquired after the date 
of said letter of predetermination. 

23. Plaintiff on July 27, 1944, filed with the War Produc¬ 
tion Board the affidavit requested in said letter of prede¬ 
termination of July 17, 1944. This affidavit showed that of 
all the facilities having a total cost of $255,002.79, facilities 
costing a total of $181,907.79 had been acquired prior to 
the date of the letter of predetermination, viz., July 17,1944, 
and that facilities costing a total of $73,095 had been ac¬ 
quired after July 17, 1944. 

24. Thereafter, under date of August 1,1944, the Deputy 
Director for Tax Amortization of the War Production 
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Board transmitted to plaintiff a copy of a necessity cer¬ 
tificate, addressed to the Commissioner of Internal Reve¬ 
nue, dated July 17, 1944, bearing number NC-5787. Said 
certificate reads as follows: 

“To The Commissioner of Internal Revenue: 

“Pursuant to Section 124 of the Internal Revenue Cdde, 
particularly subsection (f) thereof, and in response to!the 
application filed by 

“Applicant 

The United States Graphite Co. 

1621 Holland Avenue 

Saginaw, Michigan 

“It Is Hereby Certified that the facilities describee} in 
the attached Appendix A (consisting of 9 pages) [are 
18 necessary in the interest of national defense during 
the emergency period, up to 35% of the cost attribu¬ 
table to the construction, reconstruction, erection, installa¬ 
tion or acquisition thereof, and that the application for this 
Certificate was filed on May 29,1944. 

War Production Board j 

By: /s/ J. Joseph Whelan 

Recording Secretary” 

The Appendix A referred to in the certificate was the 
affidavit furnished to the War Production Board, as staged 
in paragraph 23 hereof, except that the facilities or parts 
of facilities listed therein as received before July 17, 1044, 
were crossed over in the form of an “X” by means of ted 
pencil without explanation. A photostatic copy of such 
necessity certificate, NC-5787, and attached Appendix A, is 
attached hereto and made a part hereof as Exhibit 3. There¬ 
after, plaintiff amended the aforementioned affidavit to in¬ 
clude corrected costs and corrected dates as to receipt 
and/or installation, and requested the correction of the <ier- 
tificate in accordance with such corrected data. This ire- 
quest was complied with and a photostatic copy of the 
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amended certificate issued by defendant, with its attach¬ 
ments, is attached hereto and made a part hereof as Ex¬ 
hibit 4. 

25. Plaintiff on or before June 21, 1946, both in confer¬ 
ence of its representatives with the duly appointed repre¬ 
sentative of the defendant and by letter, demanded that the 
defendant, Administrator of Civilian Production Adminis¬ 
tration, perform his ministerial duty, and in accordance 
with the provisions of section 124 of the Internal Revenue 
Code issue a corrected necessity certificate to include the 
facilities acquired prior to July 17, 1944, and to include the 
entire cost, instead of 35 per cent of all facilities acquired 
before and after July 17, 1944, which were in the applica¬ 
tion filed. Defendant refused to issue such a neces- 

19 sity certificate, and still refuses to do so. 

In a letter dated July 19, 1946, Sidney T. Thomas, 
Chief of the Tax Amortization Branch, Civilian Production 
Administration, advised plaintiff that: 

“. . . the Chairman of the War Production Board from 
whom the Administrator of the Civilian Production Ad¬ 
ministration derived his powers under Executive Order 
9638 is not given the power to issue a Necessity Certificate 
where your situation does not fall wdthin those described in 
Section (b) of Executive Order 9429. Since you made ap¬ 
plication May 29, 1944, this application was untimely for 
the purpose of the Executive Order and w T e are not able to 
issue a Necessity Certificate for the facilities erected prior 
to July 17, 1944.” 

At or about the same time, plaintiff appealed to the Sec¬ 
retary of War through the Under Secretary of War and to 
the President through the Director of War Mobilization, but 
was advised that they were without • jurisdiction since the 
defendant was the certifying authority. 

26. (a) Plaintiff on August 9, 1946, wrote a letter to the 
defendant, Administrator of the Civilian Production Ad¬ 
ministration, Tax Amortization Branch, with reference to 
the amended 35 per cent Necessity Certificate No. NC-5787, 
which reads as follows: 
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“Civilian Production Administration 
Tax Amortization Branch 
Washington, D. C. 

Dear Sirs: 

“Under date of August 1,1944 you issued Necessity Cer¬ 
tificate No. NC-5787 to the company. This certificate 
granted certification up to 35 per cent of the cost of certain 
of the facilities listed in its application. 

“At a conference which the undersigned, Mr. W. C. Maga- 
than, Mr. John McCullough and Mr. E. C. Schrems hpld 
with your Mr. Thomas under date of March 7,1946, we w£re 
advised that only 35 per cent of the cost of the facilities 'vpas 
included in the certificate, for the reason that we had hot 
shown that such facilities had no post war use, and that i|m- 
der these circumstances only the excess war costs, wh^ch 
had been determined to be 35 per cent, were subject to 
certification under the policy which had been adopted. 
20 “As other applicants have been notified in writing 
as to your policy in respect to certifying only excess 
war costs, will you please confirm by letter the above state¬ 
ment. 

Very truly yours, 

The United States Graphite Company 
/s/ Harold E. Ward 

Vice President & General 
Manager” 

(b) Thereafter, on August 12, 1946, Sidney T. Thomas, 
Chief, Tax Amortization Branch, Civilian Production Ad¬ 
ministration, answered plaintiff’s letter and stated with 
respect to the issuance of necessity certificate NC-5787, as 
follows: 

“This Necessity Certificate was issued to your company 
for 35 per cent of the cost of the eligible facilities. The cer¬ 
tificate was in accordance with the War Production Boa rd 
policy where the facilities sought to be certified were of 
such a nature as to be presumably useful in post-war opera- 
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tions. The War Production Board did not undertake to 
forecast that the facilities would be useful to the then owner, 
but merely that they were of a type which would be norm¬ 
ally adapted to peacetime production. 

“This policy, as enunciated above, has been adhered to 
in acting upon hundreds of comparable wartime plant ex¬ 
pansions.” 

(c) Plaintiff alleges that there is no authority under sec¬ 
tion 124 of the Internal Revenue Code for the aforemen¬ 
tioned “War Production Board policy” of issuing neces¬ 
sity certificates on a 35 per cent cost basis, or on a basis as 
to only excess war costs, and that section 124 of the Internal 
Revenue Code does not authorize the Chairman of the War 
Production Board as the certifying authority or the defen¬ 
dant as the present certifying authority under said section 
to formulate or adhere to a policy requiring that necessity 
certificates be withhold as to a part of the cost of facilities 
otherwise determined to be necessary if such facilities are 
of the nature to be presumably useful in post war opera¬ 
tions, or are of a type which would be normally adapted to 
peacetime production. Plaintiffs also avers that Con- 
21 gress alone had the power to determine the purpose, 
or the policy, to be accomplished by section 124 of the 
Internal Revenue Code; and that the legislative policy of 
Congress, as shown by the reports of the Committees of 
the House and Senate and the Congressional Hearings, was 
that section 124 of the Internal Revenue Code required the 
granting of amortization of one hundred per cent of the cost 
over the amortization period whenever the certifying agent 
determined that the facilities applied for were necessary 
in the interest of national defense. 

27. Plaintiff alleges on the basis of the foregoing: 

(a) That the regulations governing the issuance of ne¬ 
cessity certificates issued by the Chairman of the War Pro¬ 
duction Board on December 17, 1943, and later amended by 
him on March 2,1944, in the provisions as to place and time 
of filing applications contained in section 7 thereof illeg- 
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ally fail to grant applicants the rights and benefits of pie 
provision contained in section 124 of the Internal Revenue 
Code to the effect that applications may be filed within six 
months after the beginning of the construction, reconstruc¬ 
tion, erection, or installation or the date of acquisition of 
the facilities sought to be certified, and erroneously and il¬ 
legally attempt to circumvent such statutory right by the 
provisions contained in section 4 of such regulations of 
December 17, 1944, which require the filing of the applica¬ 
tion by the taxpayer before the date of the beginning of the 
construction, reconstruction, erection or installation or dite 
of acquisition of the facilities sought to be certified ajnd 
thus attempt to deprive the taxpayer of the right and bene¬ 
fit of the filing period of six months allowed by the statute; 
whereas, the regulations in effect prior to the issuance of 
the regulations of December 17, 1944, which were the ref¬ 
lations issued by the Secretary of War and the Secretary 
of the Navy, and approved by the President on May 22, 
1942, as amended October 5,1943, duly recognize such 
22 statutory right in the following provision in section 
7, which complies with the statutory provision per¬ 
mitting such filing: 

“7. Place and Time for Filing of Application: Making 
of Election. 

“An application for a Necessity Certificate is filed whqn 
received at the office of the certifying authority in Wash¬ 
ington, D. C., or at any other office designated by the certi¬ 
fying authority. The application must be thus filed within 
six months after the beginning of the construction, recoh- 
struction, erection, or installation, or the date of acquisi¬ 
tion, of the facilities sought to be certified, or before De¬ 
cember 1, 1941, whichever is later. * * *” 

(b) Plaintiff in its application for necessity certificate 
of May 29, 1944, applied for certification that all of the fja- 
cilities listed in Appendix A of said application were neces¬ 
sary in the interest of the national defense during the emer¬ 
gency period, and the Chairman of the War Production 
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Board in his letter of predetermination, dated July 17,1944, 
found that all the facilities listed in said application were 
necessary in the interest of the war effort, but the Chairman 
of said Board, in issuing necessity certificate NC-5787, ar¬ 
bitrarily and in violation of plaintiff’s plain legal rights, 
excluded facilities covered by his said letter of predetermi¬ 
nation as eligible for tax amortization (that is, were deter¬ 
mined to be necessary in the interest of national defense 
during the emergency period) solely because plaintiff later 
advised the said Chairman that such facilities, which were 
excluded from necessity certificate NC-5787, had been ac¬ 
quired and/or installed prior to the date of the letter of 
predetermination, and said Chairman of the War Produc¬ 
tion Board, arbitrarily and contrary to the provisions of 
section 124 of the Internal Revenue Code and in violation 
of plaintiff’s plain legal rights, refused to issue a necessity 
certificate with respect to such excluded facilities, and the 
defendant arbitrarily refused and still so refuses to 
23 issue a corrected certificate including such arbitrarily 
excluded facilities. 

(c) The Chairman of the War Production Board also ar¬ 
bitrarily, and in violation of the provisions of section 124 
of the Internal Revenue Code and plaintiff’s plain legal 
rights caused to be placed in the said necessity certificate 
No. NC-5787, dated July 17,1944, a limitation of 35 per cent 
on the cost of the facilities acquired after July 17,1944, cer¬ 
tified by him as necessary in the interest of the national 
defense. 

(d) The factory addition as planned and presented to the 
War Production Board in its project application on Form 
WPB-617 was a complete facility including the machinery 
and equipment required therein to enable the plaintiff to 
double its capacity as well as the building to house such 
equipment. Such machinery and equipment, all of which 
was to be used in the production of graphite products, oper¬ 
ated as a unit and the individual machines and pieces of 
equipment were necessary as a unit in the interest of na- 
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tional defense to enable plaintiff to double its capacity to 
produce for the war effort. The Chairman of the War Piro- 
duction Board in approving plaintiff’s project application 
and plaintiff’s preference rating applications and in issu¬ 
ing the aforementioned letter of predetermination as: to 
plaintiff’s application NC-5787 determined that all of |:he 
machinery and equipment listed in Appendix A of peti¬ 
tioner’s said application were “eligible for tax amortisa¬ 
tion” (i.e., were determined to be necessary in the interest! of 
national defense during the emergency period) and having 
made this determination there is no authority in law for his 
action in issuing the necessity certificate with respect there¬ 
to in arbitrarily breaking the necessary unit into arbitrary 
parts and in issuing a partial certificate for one of such ar¬ 
bitrary parts as to which, through circumstance, the ma¬ 
chinery and equipment happened to have been re- 
24 ceived and/or installed in plaintiff’s factory af^er 
the date of the so-called letter of predetermination is¬ 
sued July 17,1944; further, in arbitrarily refusing to iss^e 
a certificate as to the other part, as to which the machinery 
and equipment was received and/or installed prior to tjie 
date of the so-called letter of predetermination, but never¬ 
theless within the statutory period of six months; and simi¬ 
larly, having determined the necessity of the facilities as 
was done, there is no authority in law for the said Chair¬ 
man’s action in issuing a certificate for an arbitrarily deter¬ 
mined amount of cost as to such facility, represented by I a 
flat 35 per cent of the cost of the partial group certified, ai|d 
there is likewise no authority in law for the refusal of tlje 
defendant, as the certifying authority, to issue a corrected 
certificate certifying all of the facilities, 100 per cent, as be 
was requested to do. 

28. That plaintiff has exhausted its administrative rem¬ 
edy, and has no complete and adequate remedy at law’, and 
by reason of the unauthorized action of defendant’s pre¬ 
decessor and by reason of the refusal of defendant to per¬ 
form his plain legal duty, plaintiff’s rights are violated and 
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plaintiff is denied the right to clai rounder section 124 of 
the Internal Revenue Code as a deduction on its Federal 
income and excess profits tax returns for amortization of 
100 per cent with respect to facilities, found necessary in 
the interest of national defense during the emergency pe¬ 
riod, costing $77,195.99, and as to similar facilities costing 
$151,719.02 has been denied amortization on 65 per cent of 
such cost, or $98,617.36, or a total on which amortization in 
full is denied of $175,813.35. 

29. That irreparable loss or damage will result to plain¬ 
tiff unless some immediate action is taken by this Court. 

Wherefore, plaintiff prays: 

1. That the Court find and hold that the provisions of sec¬ 

tion 3(b) in Executive Order No. 9406, dated Decem- 
25 her 17, 1943, as amended by Executive Order No. 

9429, dated March 2, 1944, and that section 4 of the 
Regulations, all of which purport to require so-called pre¬ 
determination of the necessity of the facility before the fil¬ 
ing of an application, are null and void, and contrary to the 
provisions of section 124 of the Internal Revenue Code. 

2. That an order be issued and directed to the said John 
D. Small, Administrator of the Civilian Production Ad¬ 
ministration, commanding him to issue, as the certifying 
authority, a corrected necessity certificate as of July 17, 
1944, in accordance with section 124 of the Internal Reve¬ 
nue Code, to include the machinery and equipment acquired 
by plaintiff prior to July 17, 1944, arbitrarily excluded by 
defendant’s predecessor and which defendant has arbitrar¬ 
ily refused to include in a corrected certificate of necessity. 

3. That the Court find and hold that the policy adopted 
by the defendant and defendant’s predecessor of refusing 
to certify all costs in excess of 35 per cent where such facili¬ 
ties were of such a nature as to be presumably useful in 
post war operations is contrary to section 124 and is the 
assumption of legislative power. 

4. That an order be issued to the said John D. Small, 
Administrator of the Civilian Production Administration, 
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commanding him, as the certifying authority, to issuel a 
corrected necessity certificate in accordance with section 
124 of the Internal Revenue Code, to include the entire cd>st 
of the machinery and equipment erroneously excluded, 
whether or not they may be useful in post war operations. 

5. And for such further relief as may seem just and 
proper and the exigencies of the case may demand. 

J. Marvin Haynes 

I 

Attorney for Plaintiff 
916 Investment Building 
Washington 5, D. C. 
Telephone: Di. 1578 

Of Counsel: 

Robert H. Montgomery - ; 

W. C. Magathan 
W. T. Sherwood, Jr. 

N. Barr Miller 
F. Eberhart Haynes 

26 Filed Sep 11 1946 

City of Washington 
District of Columbia ss 

J. Marvin Haynes, being duly sw’orn, deposes and sajfs 
that he is the attorney-in-fact of the plaintiff above named; 
that he is duly authorized to verify the foregoing coin- 
plaint; that he has read the foregoing complaint and is 
familiar with the statements contained therein, which l^e 
verily believes to be true. 

J. Marvin Haynes 


Subscribed and sworn to before me this 9th day of Sep¬ 
tember, 1946. 

Olive C. Wadlin 
Notary Public 


* 


* 








EXHIBIT 1 


>»• WPB- 




UHITCO ST AT(a 
*AR PBOOOCT 


ItaCtlC* 

BOARD 


. iMKTI.i 
UT II, 1*44 


APPLICATION FOR A NECESSITY CERTIFICATE 

UNDER SECT)OS 12* OF INTERNAL REVENUE CODE 


TO: The Chairmen of the Her Product ion Board, 
Maahington 25. D. C. 


The United State* Graphite Company 
APPLICANT 1621 Holland Avenue 

cuYZ,:. ^ginaw, Michigan 

L_ _l 


IBSTVUCTI0R3 - Silait Urn fjj tJgm»4 c#,l*« of tka epplicatioa aad 
•I* (t) caeiaa of tka Appaadlx A bafora coaatractloa la bafaa or »c- 
qaialtioa ia ■ad*. Additioaal akaata amp ba attacbad If aacaeearf ta 
aaaaariaf aaj paaattoaa ia tki* form. 
sa accitiokm . mnBcn a w an rtcx g. 



1. ocjcmof Tat raooucTs fo sc atauracTuaco oa tnc scaviccj to bc acaoeaco er Tec facjjlitics Listed la.Arrcaoix a. 

Carbon Graphite products {mown as "uraphltar such as Turbin* Packing Ring: 
for the Havy L I'aritlne Commission, blados for rotor pumps for aircraft, 
bearing# ana seal rings for aircraf t, land ing craft| Army etc. 


m^r Tifftfilhes -for* alrCruft? and ’car truck# etco ■ 

“# used on aircraft fctf*‘con?fcfcol7<fr 'Various lastnafBtf# -*rmy tnx&s; 


GOVCRMHCNT OCfAUTVCNT 


AMOUNT (Omiimrm) 














tl7 tvio-wr. 


i'“U 


SUBCONTRACTS •. rv': 


A. COVCRWWEnT DEPARTMENT FOR 
RECEIVING SO PRODUCTS 
•. CONTRACT NO. IF KNOW 

(Cl 


rtec t Of 6 RACES 


AMOUNT 
(Sal Sara) 



. Tw{ soviets »CFCRRC0 TO UNDER ITfM X ARC BEING *f«Ot»tO 0» Mill BC RCNOCRCO »S rOllOl) 


Tire Of SERvICI (•/.»., I rm^rollM. 
• l/IJtlM, alt.) 


TO WHOM 
(ft I 


government agency inyolvcd 

(ci 


Power Generation 




Aircraft 


Armj 



mi 

I 


. EXPLAIN IN OCTAIl WHAT CONSIDERATION HAS BEEN GIVEN TO 


A. CONVERTING presently ORNEO FACILITIES 

Present facilities fully utilized for 
war effort* 


B. USE OF other available facilities 

Hone available 


Ca SUBCONTRACTlNG ANY PORTION OF TH( FROOUCTS TO BC PRODUCCO ORSCRVICCS 
TO BC RCNOCRCO RITh Th£ FACIUTICS 

Given full consideration 


D. THE USE OF EXISTING BUILDINGS BT LEASE OR PURCHASE 

Given full consideration 


IT IS EXPECTED That PRODUCTION will BEGIN WITH THE FACILITIES SOUGHT TO BE 
CERT IF ICO IN THIS APPLICATION ON FOLLOWING DATE 


the following statements are maoc with respect to tut lano, listed in appcmoix a 


NAME OF PRESENT OWNER B. AFFILIATION, IF ANT, BETWEEN APPLICANT ANO PRESENT 

OWNER OF PROPERTY 


i The LAND has BEEN USED in TNC FOLLOWING manner 



HID—War I Giant llNUli—|i. 
















































29 


yo«» m -^67 __ _ I ; of t f«6 a 

8. T "t rotioaiRC statcrcrts arc maoc bith rcspcct to most iuiioihcs ujtcd ir appcroix a,| which aiu aor ic coa- 
structcq cspcciaut TOR APFUCAMT: fca# _ | 

*• »*■£ Of PRCSCHT ORNCRFT!AFFIllATtOR. IP AIT. ICTRCCR APPLICANT ARO PRCSCHT 


S. AFFILIATION, IF ART, ICTRCCR APPLICANT ARO PRCSCHT 
0*RCR OF PROPCRTT 


I 


THC IUIL0IH5S HA»C BCCN JISCO IR THC FOllOHINC RARNC* 



9. TMC F OLLORIHG STATCNCHTS ARC RAOC RITR RCSPCCT TO All OTHCR FACIIITICS LISTCD IR APPCROIX A RMICM ARC TO RC AC- 
OUIRCO SlCOHOHANO: 


A. *)ARC or PRCSCHT ORRCR (l,4L„t, It , i.cWtwX 

wmm ‘" ) Se© App«ndix A 


M. AFFILIATION. IF ANY, BCTwCC* AFFtI CANT AMO F*fSCNT 
ONNfR OF FR0F(RTV 




THC FACIIITICS HA»C OCCR USCO IN THC FOllORIRC HANRCR 


10. 11 ST ecio* THC FACIIITICS IN APPCNOIX A RHICH ARC RCPLACCRCRTS 


ANNUAL RATCS OF 

rcpiaccncnts aoc ocprcciation 





. IN SUPPORT OF THC RCPRCSCRTAT ION THAT THT FACIIITICS ARC NCCCSSART IR THC INTCRCST OF HAlj 

ioring statcncnt is naoc. rith spccific rcfcrcrcc to: CEE SCHEDULE ATTj 

1 ORAL OCFCRSC, Thc roi- 

ICHED 

• NCCCSSITT Of thc froouct or scrvicc 

1 




SHORT ACC OF CAFACITT IN THC INDUSTR* 



(Applicant may attach aahdhdta iff tha rmppart at aimta- 
■Mil. Sack aahdhdta may aamaiat at cammmmiaatjama team 
Army ar Mary •ttlcaraarWTM attkciala, ar4ara ar tattara 
at dmpmdry tram athar cmmtamar a at tha applicant, am4 
amp athar aattara camad4ara4 ralaaaat,) 


(it aaamlaltlam at faailitlaa Prpljaa dm aammaatdarn thara • 
with hawa haam 4dacmaaa4 with, ar appraaa4 hy, may at tha 
Arrna4 Sarmdaaa ar Bmraaaa ar WTM madia, gdaa apprapriata 
mamma am 4 a44raaaaa, ar attach capdaa at part Imam t da tar- 
mat dam, ar hath,) 
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■ a npn-jn67 in-10-nni __ 


12. justification fon expansion: 

A. nanuFACTUNINC rtCIUTIO ONLY: 
(l) PNOOUCT10a 


page a of 6 faces 


1 

UK IT 

PAOOUCT 

OF 


NEASUNE 

| (ft) 

<b> 


PRODUCT IOn WITH ( X1 ST I ar. FAC I LIT ICS 
LAST CALENDAR 2UAXTEX ENDING 


turbina packing rings* kl*d • 


for rotor punrs, bearing** 


seals, brushes, pondered aie 


bearings, graphite ate* 




employment (ArxrAcM wxni or anonn amd a mtAo* 


Employment AND NONK nouns vitn existing facilities 

LAST CALENDAR OUANTCN INOING INN 


ENFLOTEES 

INI 


NOAH NOUNS 
FEN NECK 
lei 


ENFLOTEES 

INI 


capacity 


NONK NOUNS 
FEN «CEN 

INI 


NET ACTUAL InCNEASE IN ENFLOTEES 
ANfi NONK NOUNS NITN AOOITION ' 

OF facilities coveneo 

NT TNIS AFFLI CAT I On 


ENFLOTEES 

Ifl 


FEN SEEN 
»•» 



M. oratM FACILITIES! IF TNE FACILITIES ANE NOT NANUFACTUN INC FAC ILITIES AN EXPLANATION OF NNT TNE FACILITIES ANE 
ESSENTIAL IS NEOUINEO. EXAMPLE: fox OFFICE NUUOING ON EOUIPmENT GIVE NUMEN OF OFFICE EMPLOYEES NEFONE ANO 
AFTEN EXPANSION AND SEASONS FOX INCNEASE AS NELATED TO PNOOUCTION. (Thlm aJaaaJ/iaatiaa iaaJatfaN mmlm Iwnni 
1,M *> NNraiNN •mlpmmmt, a//J«« (IrMlHU mN •Ntipawt, plmmt pnlMtiw. ar aaaAiaarp aAia* !• 

*• *Am mpAAltl* prH<i«Ja|«/nr nrt Sal wAlmk Nmi Ml aipuN t*a •mxll aa^aaitp a/ IN* plmmt.) IF THIS 
SECTION APPLIES. ATTACH SCPAXATE SHEET. 


1J. NAS APPLICANT MGOTIATEO NITN AGENCIES OF TNE GOVENNNEmT AS TO FINANCING TNE COST OF THESE FACILITIES? 
O YES Q NO. IF YES. GIVE OETAILS. 


U. NAS ANY GOVERNMENT AGENCY FINANCED ANY OTNEX EXPANSION OF TNIS PLANT AT THIS LOCATION FOX TNE APPLICANTT 
O YES A HO. IF YES. OUTLINE THE NATUNE OF TNE EXPANSION INVOLVED. 




































31 


16 . TUC POLLOVJM APPLICATIONS PM NtCtSSITT CENTIPICATf PM TNIS Purr AT THIS LOCATION NAVt PIU» VITA TM VAC 

otPACTvcrr, tvc nayt ocpantncnt. or tpc vac production noppo: 



17 . pcpsop op peps opt putpopii to to Rtpoturr TPt ppplicprt pop the purpose op this ppplicptiop: i 


PAVE TITLE I POOREST PStrppt. CJf 


Ipbrand, Boas Bros, k 9X6 Xn^estawnt Building, 


Itoahlagton 5, D. C. 





CEfTIFICATICR - THE UNOCRSIGBCD. HEREINAFTER REFERRED TO AS THE APPLICART, R£P»ESEHTS THAT THE FACILITIES LISTED 


APPECDIX A ARE NECESSARY It THE IHTEtEST OF IATIORAL OEFCHSE OORItC THE EMCRCEHCY PERIOD. AtO I 
WITH RESPECT THERETO OF A IECESSITY CERTIFICATE AS PROVIOCO UNDER SECTION 12*. AS AMENDED, OF 
CODE. AND It SUPPORT THEREOF SUBMITS THE INFORMATION CONTAINED It THIS APPLICATION TO NE CONS IOC 
THE INFORMATION SUBMITTED ON ART REQUIRED PRIORITY ON AUTHORIZATION FORK; AND CERTIFIES THAT 
FORTH, OR APPENOEO. ARE TRUE AND CORRECT TO THE BEST OF HIS KNOWLEDGE AND BELIEF. 


QUESTS THE ISSUANCE 
HE INTERNAL REVENUE 
[D CONCURRENTLY WITH 
HE FACTS HEREIN SET 




RAM BP CBRPANT 

y 27» 19U 

•ATI 


a!W 


• IBNATNRt If AITIMlill OFFICIAL 

Secretary k Treasurer 

TIT It 


SECT I OB JJUI OF TIE BMTEO STATES CRIBIBRl COQt, U O.S.C. SIC. M, BAKES! T A CtlHINAl OFFtNSt TO BAKE 
BB RtMtKBTATlOa Tf AIT OtPMTBttT OB ABERCt * TU BBlTOEttUS AS T» ART BATTtt. YUNIB 


abillfvllt false 

ITS miSOICTlOB. 

























GENERAL INSTRUCTIONS FOR APPLICATION FOR A NECESSITY CERTIFICATE (UNDER 
SECTION 124 OF THE INTERNAL REVENUE OODB) 


Application* for aeaaaMty certtfleaUa 
wia fall In oo* of two croup*: 

Orxmp Om: 

Tor facilities which were acquired 
prior to October 5. 1943 or for which 
coiutnictlon. reconstruction. erection or 
installati on wae begun prior todote. 

The new Form WPB-M97 should' be 
need for applications tn this croup. 
Three signed oopiee qf the application 


| a. The laauanos of a nansaalty certifi¬ 
cate wUl not be oonaldered unless the ap¬ 
plication for a certificate U JUad together 
with the appli c ation for priorities as¬ 
sistance or specific authorisation for the 
faculties to be amortised. 

b. A separate application for tax 
amortisation must be fOad with each 
s ep ar a t e priori ties application form, 
e. However. If more than one priori- 


the applicant 
need not be | 
item, the epp 


toaetherwith nr “** application form is Involved, the ap- 

ihJu^fltad ^h^STt^r^SSS^ vUemai “ « Alternative to para- 
^ ? Production ,raph 3. b. above, chooee to non eol i dat e 


Board. Washington. O. C. 

An application for in this 


all of his priorities requests oo a single 
construction form such as WPB-C17. 


after the be gi n n ing of the construction, 
reconstruction, erection, or Insrallatlon 
of the fa cu lties sought to be certified, or 
the date of acquisition thereof. 

Group Tino: 

Pbr faculties which have not been ee¬ 


ls involved In the Installation or erection 
of the facilities. 

2. The appropriate construction appli¬ 
cation form as listed in Order D-41 is 


3. If the instructions on the construc- 


quired or for which construction, recon- 000 “PPUcation form indicate that ape- 
struction. erection or installation was not c1aJ priorities applications must be at- 
begun prior to December 17 1943 the ef- for certain restricted Items of 

factive date of the new regulaUatm. equipment, it will not be narssssqf for 


fecUve of the new regulation. equipment. It wlU not be nsrisssnr for 

The new form (WPB-3497) .*n..iyi ^ applicant to attach separate tax 
be used for applications in this group amorU “ Uon applications at the time of 
and filed before construction is txgra m the initial filing, provided that the l»- 
acquisltion is made since under the pro- * trtc ted items of equipment are also Sra- 
viatons of the regulation# dated Decern- m * rta * d — the construction app fc a tt o n .' 
ber 17. 1943: d. The tax amortisation application 

“The construction, reconstruction. *h*U be filed with the priorities or con- 
erection. Installation or acquisition of a struction application at the same office 
facility will not be deemed necessary in which the priorities or construction 
within the terms of these regulations un- application U required to be filed under 
less a determination of necessity Is made existing War Production Board orders or 
by the certifying authority prior to the regulations. 

beginning of the construction, recon- e. Spe ci fi c authorization or priorities 
struction. erection, in s t a llat ion or date of assistance will not be granted-by the War 
acquisition.” Production Board until a determination 

Three signed copies of the application upon issuance of the necessity certificate 
for a necessity certificate with six copies has been made. 


d the Appendix A shall be filed as fol- 


1. Where no priorities assistance or 
sp ecific authorization by the War Pro- 1- A separate applies 
duction Board is required, the applies- for each plant location. 


Gamut (Arrucsu to Bora Cl *out I 
**» Oaocr n Arruaposi > 

1. A separate application la required 


tiOQ for 


cert i ficate should be 3. The standard forms should be fol- 


filsd with the War Pro d uctio n Board, lowed as closely as <hi+ «mi the in- 
Waahlngton. D. C. formation therein requested must be fur- 

3. Where Priorities a s sist a nce or spsel- nlahari except where otherwise lndl- 
fle authorisation is required: <-at ed All shall be "it-* out. If 


believes the Information 
Ivan with respect to any 
loam shall so stats and 


3. Appendix A. 

The Appendix A will be physically at- ■ 
tached by the certifying agency to the 
n e ce s si ty certificate when, it and If is¬ 
sued. to enable the Bureau of Internal 
Revenue to Identify the fscuttles Care 
should be sxerri esd In preparing it. Also 
ootc; 

<*> Page 1 of Appendix A shall be u 
summar y sheet. The number of pages 
tn Appendix A including the summary 
sheet shall be i n d i ca t ed on said summary 
sheet and all additional sheets. 

<b> There shall appear thereafter n<< 
description of all the facilities grouped 
under the appropriate subdivisions. At¬ 
tach as many additional sheets as may 
be required to list all facllitlaa to be 
included in one application. 

<c> Facilities at the date of appil- > 
cation should be identified as accurately 
as possible, and should have the esti¬ 
mated cost given. If any changes In 
cost or Identification of faculties are de¬ 
termined before receipt of a completed, 
necessity cerOfleate tbs applicant should' 
notify the War Production Board of Mich 


<d> For Tad mi ss w hi ch Wens ao q nm dH, 

prior to October 5. 1943 dates o € ac¬ 
quisition or beginning of construction 
should be dearly noted opposite each 
Item in the Appendix A 

As previously noted separate applica¬ 
tions on the new form should be used 
for faculties to be acquired after Decem¬ 
ber 17. 1943. A confirmatory statement 
should be made under remarks on sum¬ 
mary sheet in the related Appendix A to 
the effect that construction had not be¬ 
gun and no acquisitions had been made ,, 
with respect to the Items listed In the' 
Appendix. 

If n o tificati o n of the date on which the 
War Production Board received the ap¬ 
plication is desired, a self-addressed and 
st a m p ed post card may be submitted 
with the applicatio n . The date of re¬ 
ceipt and War Production Board file 
number will be stamped on the card and 
the card mailed to the sflflreasss 



<!|V>—War Itnant Uaunp-p. « 
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l 


* 




THT UNIT'D STAT'S GFAP : .ITT COM PART 
1621 HoII&nd Avenue 


Saginaw, kichigan 


Ites 2 B - CUBCOKT?;CTS 

r suwarx sirrr 


[ PRQrucr r?r >£«n9i 

Turbin# Ring* UC1 

Powdered Uetal k 

■ Carbon bearing* USA it USI 

r Carbon Seal* k Blad** USA k USB 

Carbon Brush#* k Contacts USA k USB 


/v^QUT-t 

t 181,603.00 

58,459. 
96,199. 
92,785. 

t 429,126.00 











888 
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84 Exhibit 2 

Form 64-1210-C File Number NC-p787 

12-3-44 Date 

United States of America 
War Production Board 

In reply refer to: 

Tax Amortization Branch 

LETTER OF PREDETERMINATION 

To: The United States Graphite Company 
1621 Holland Avenue 
Saginaw, Michigan 

Gentlemen: 

A determination has been made, pursuant to the Regula¬ 
tions prescribed by the Chairman of the War Production 
Board, that the facilities, listed in the attached Appendix 
A are eligible for tax amortization on a 35% basis provided: 

1. The date of beginning of construction, reconstruction, 
erection, installation or the date of acquisition of such fa¬ 
cilities is subsequent to the date of this letter. 

2. Appropriate priority assistance, if necessary, has bleen 
obtained in connection with such facilities. 

A Certificate of Necessity will be issued as of this date 
after receipt by this office of a schedule in affidavit form 
stating: 

1. With respect to each facility, that construction, recon¬ 
struction, erection or installation had not begun nor had pie 
facility been acquired as of the date of this letter. 

2. With respect to each facility, the priority rating pb- 
tained, the type of priority application upon which it \jras 
obtained (for example, PD-1A, PD-3A, WPB-617), pie 
serial number of the rating, and the agency (division or 
branch) which issued it. 

A suggested form of schedule is enclosed. 

Pending your receipt of such Certificate you may accept 
this letter as a determination of necessity made by ihe 
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Chairman of the War Production Board under Article (4) 
of the amended Regulations dated December 17, 1943, gov¬ 
erning the issuance of Necessity Certificates. Therefore, 
construction, reconstruction, erection or installation, or ac¬ 
quisition of facilities under proper priority authorization 
may begin after the date of this letter without prejudice to 
your tax amortization rights. 

Very truly yours, 

War Production Board 

By J. Joseph Whelan 

Recording Secretary 

Enc. Suggested form of Schedule 
Appendix A 
WPBI-1881 

85 APPENDIX A 

THE UNITED STATES GRAPHITE COMPANY 
1621 Holland Avenue 
Saginaw, Michigan 


Page 


Actual 

Estimated 

1 

Machine Tools 

$127,543.05 

$69,500.00 

2 

Power Generating 


6,160.00 

3 

Furnaces 

4,060.79 

25,900.00 

4 

Other Equipment 

3,878.69 

12,985.00 

5 • 

Other Facilities 

1,475.26 

3,500.00 



$136,957.79 

$118,045.00 



118,045.00 




$255,002.79 
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86 APPENDIX A 

THE UNITED STATES GRAPHITE COMPANY 
1621 Holland Avenue 
Saginaw, Michigan # 


Item Supplier 

39 Majestic Tool & Mfg. Co. 

Cincinnati Milling & 
Grinding Mchry Inc 
F. J. Stokes Machine Co. 

44 Chas. M. Besley & Co. 

34 Strong, Carlisle & 

Hammond 

Mctalizing Co. of America 

49 Northern Automotive 

Supply 

46 Landis Tool Company 

8A Cincinnati Milling Ma¬ 
chines Inc. 

50 Motch & Merrywcather 

Mchry Co. 

40 Cincinnati Milling & 

Grinding Mchry Inc. 

35 Strong, Carlisle & 

Hammond 

45 Chas. A. Strelinger 
Chas. A. Strelinger 


4S Brown & Sharpe 

42 Brown & Sharpe 

53 Blank & Buxton Mach Co. 

47 Majestic Tool & Mfg Co. 

52 Continental Machines 

87 

55 Riordan Machinery Co. 

52 Blank & Burton Mach Co. 

51 Pratt & Whitney 

31 Hardinge Bros. Co. 

Reishle Supply Co. 

29 Strong, Carlisle & 

Hammond 

28 Strong, Carlisle & 

Hammond 


Authorized 
on PDA 3 
Certificate 

Description Number 

Majestic Internal 

Grinder #3 x 385 1556631 

Cincinnati Universal 

Grinder #18 x 36 1556631 

Stokes F-2 Press 1556621 

Two—#205-12 Besley 
Double Disc Grinders 1556631 
Allen #2MS-Double 

Spindle Drill Press 1556630 

Mogul Model P Metal¬ 
lizing Gun MRO 

Black & Decker #85-10" 

Bevel Grinder 1556634 

Landis Plain Hvd 

Grinder 4 x 12 1556631 

Cincinnati Plain Hyd. 

Grinder 6 x 30 1556631 

Norton #26F Hydrolap 1556631 

Cincinnati Hyd. Grinder 

#12 x 36 1556631 

Drilling Allen Machine 

#2MS Single Spindle 1556630 
Callmeyer & Livingston 

Surface Grinder #15 1556631 

Three V&O Presses 
(2-2% x 1-4% 

Stroke) 1556633 

B&S Universal Grinder 

#2 1556631 

B&S Surface Grinder 

#5 1556631 

Vertical Mill #40 H 1556632 

Majestic External 
grinder 3 x 385 #993 1556622 

Do-All Century Shaping 
Machine 1556632 

Peerless #10 x 10 Metal 
Sawing Machine 15566329 

Rotary Table & Divid¬ 
ing Head 1556632 

Vertical Shaper #6 1556632 

Hi Speed Precision 
Lathe 1556629 

Dunmore Grinder #5 MRO 

Monarch 10 x 72 T.R. 

Lathe 1556629 

Monarch 10 x 72 TR 
Lathe 1556629 


Idfachine Tools 


Rating 


$2806.84 

7235.47 

1198.95 

1342.43 

1478.46 

294.00 


128.38 

4711.76 

5866.57 

6742.70 


5934.09 

771.45 


734.21 


2478.69 

5030.37 

2414.33 

1472.19 

3306.93 

1417.99 


1098.38 


451.06 

6348.12 

1319.86 

333.20 

6080.45 

3492.66 


Machine Tools 


Authorized 
on PDA 3 
Certificate 


Item 

Supplier 

Description 

Number 

Eating 

Cost 

35 

Strong, Carlisle & 

Allen WBS-Overhang 





Hammond 

Drilling Machine 

156630 

AA3 

869.13 

29A 

Strong, Carlisle & 

Monarch 16 x 54 Engine 

✓ 




Hammond 

Lathe 

1556629 

AA3 

4789.85 

50 

Century Electric 

Century 5 HP 1150 






EPM Electric Motor 

1556631 

AA3 

131.00 

1 

Kux Machinery Co. 

Kux Press Model Ten 

1556623 

AA3 

18,000.00 

30 

Pratt & Whitney 

P&W 12" Lathe 

1556629 

AA3 

4900.00 

38A 

Motch & Merryweather 

Bryant #112 Hyd Hole 






Grinder 

1556631 

AA3 

10,500.00 

43 

Chas. M. Besley & Co. 

Besley 918 Vertical 






Grinder 

1556631 

AA3 

6400.00 

43 

Chas. M. Besley & Co. 

Besley Grinder #218-20 

1556631 

AA3 

4023.23 

60 

Eobert F. Brown 

2-2HP Luna Gearshift 






Drive Units 

1556637 

AA3 

275.00 

61 

Eobert F. Brown 

1-5 HP Luna Gearshift 






Drive Unit 

1556638 

AA3 

297.00 

32 

Strong, Carlisle & 

Allen Single Spindle 





Hammond 

Drilling Machine 

1556630 

AA3 

1000.00 

33 

Motch & Merryweather 

Cincinnati Bickford 






Upright Drilling 






Mach. 

1556630 

AA3 

1850.00 


$127,543.05 


88 Machine Tools 





Authorized 
on PDA 3 
Certificate 



Item 

Supplier 

Description 

Number 

Eating 

Estimated 

1 

Kux Machinery Co. 

Kux Press Model #65 





75 Ton 

1556623 

AA3 

8500.00 

3 

Kux Machinery Co. 

Kux Press Model #74 





50 Ton 

1556623 

AA3 

12,000.00 

4 

F. J. Stokes Machine 

Stokes Press Model 




Co. 

#P2-S0 

1556623 

AA3 

19,000.00 

5 

Kux Machinery Co. 

Kux Eepress—75 

1556623 

AA3 

18,000.00 

41 

Cincinnati Milling & 

Cincinnati 10 x 30 Plain 




Grinding Machinery 
Inc 

Hyd Grinder 

1556631 

AA3 

7500.00 

56 

USG 

2 Cut Off Saws 

1556632 

AA3 

1200.00 

57 

USG 

Special Surface Grinder 

1556632 

AA3 ‘ 

1100.00 

58 

USG 

2-Special Concaving 






Machines 

1556632 

AA3 

2200.00 


$69,500.00 


89 Power Generating 

Authorized 
on PD 3 A 
Certificate 

Item Supplier Description Number Eating Estimated 

62 Consumers Power Co. Westinghouse Unit Sub Form 1548 

Station Serial 105669 AA3 $6160.00 


90 


Item 

Supplier 

Description 

Authorized 
on PD 3 A 
Certificate 
Number 

11 

Surface Combustion Co. 

SC Gas Oven Furnace 


9 

Lee Grinder Co. 

LO-3G-96 

Lee Cub Furnace 

1556624 

155G624 



I 


Rating 


Cost 


AA3 $3941.79 

AA3 1190.00 


$4060.79 
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] 

furnaces 

Item 

Supplier 

Description 

Authorized 
on PD 3 A 
Certificate 
Number 

| 

Rating) 

Estimated 

6 

General Electric Co. 

GE Electric Furnace 

1556621 

A A3 

$19,000.00 

7 

Jackson & Church 

Resin Curing Oven 

1556621 

AA3 

2,200.00 

8 

General Electric Co. 
Jackson & Church 

Electric Box Type 
Furnace 

1556624 

AA3 

3,800.00 


James A. Harrison Inc. 

Special Oven 

1556624 

AA3 

400.00 



McKee Type D Std. 
Steam Boiler Plant 
#3-100-3HP 

MRO 

AA1 

500.00 

$25,900.00 

1 
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Equip 

ment Other 




Authorized 






on PD 3 A 

1 





Certificate 



Item 

Supplier 

Description 

Number 

Rating 

Cost 

26 

Hobart Bros Co. 

Hobart MR 300P Elec¬ 






tric Arc Welder 

MRO 

AA3 

$ 435.35 

36 

Strong Carlisle & 

Two Hyd-Rand Arbor 





Hammond 

Presses 

1556633 

AA3 

472.80 

18 

Toledo Scale Co. 

Bench Tvpe Counting 






Scale No. 30-4G52-PE 

1556626 

AA3 

195.53 

16 

Cecil Scale Co. 

Counting Scale #1202 

1556626 

AA3 

82.51 

12 

Chas. A. Strelinger Co. 

Electric Chain Hoist 






#HRC-2010A 

1556625 

AA3 

382.67 

#15B 

Barrett Cravens Co. 

Five Lift Trucks and 






100 Platforms 

1556625 

AA3 

1063.97 

17 

Cech Scale Co. 

Suspension Platform 






Counter Scale 






#12264 

1556626 

AA3 

49.60 

#16 

Ccch Scale Co. 

Skeleton Frame Ware¬ 






house Scale 

1556627 

AA3 

514.26 

#12 

Chas. A. Strelinger 

1-Electric Hoist Minorail 156625 

AA3 

682.00 
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Other Equipment 


Authorized 
on PD 3 A 





Certificate 


Estimated 

Item 

Supplier 

Description 

Number 

Rating 

Cost 

14 

Chas. A. Strelinger 

1 Ton Crane & 1 Ton 






Hoist 

1556625 

AA3 

2600.00 

13 

Chas. A. Strelinger 

2 Ton Hoist 

1556625 

AA3 

950.00 

15 

Chas. A. Strelinger 

1-1000# Hoist 

1556625 

AA3 

600.00 

15A 

Chas. A. Strelinger 

1-500# Hoist & 






1-1000# Hoist 

1556625 

AA3 

1600.00 

16 

Toledo Scale Co. 

Counting Scale—Toledo 

1556625 

A A3 

75.00 

22 

Jackson & Church 

4-Oil Impregnating 






Vacuum Tanks 

1556628 

AA3 

2600.00 

23 

Jackson & Church 

1 Oil Impregnating 






Tank 

1556628 

AA3 

900.00 

24 

Jackson & Church 

1 Oil Separator Tank 

1556628 

AA3 

1200.00 

63 

A. Kendall 

3 Comet Hoists Model 






BF 

MRO 

AA1 

1100.00 


Ingersoll Rand 

1 Ingersoll Rand 






Compressor 

MRO 

AA1 

290.00 

14 

Chas. A. Strelinger 

1 Low Head Room 






Hoist and Track 

1556625 

AA3 

1070.00 






$12,985.00 
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Authorized 
on PD 3 A 
Certificate 

Other Facilities 


Item 

Supplier 

Description 

Number 

Rating 

Cost 

20 

Orville Simpson Co. 

Rotex Screener #11 

1556628 

AA3 

374.65 

56 

Flack Pennell Co. 

Square D Starter 

1556632 

AA3 

23.00 

21 

W. S. Tyler 

RO Tap Testing Sieve 





Shaker 

1556628 

AA3 

268.54 

19 

American Air Filter 

Roto Clone Air Filter 

1556628 

AA3 

809.07 






$1475.26 

95 



Authorized 
on PD 3 A 
Certificate 

Other Facilities 


Item 

Supplier 

Description 

Number 

Rating Estimated 

19 

Allington Curtis Mfg 

Dust Collector Unit 

1556628 

AA3 

$2000.00 


Co.. 

5 Drinking Water 





Kessell & Rummell 

Coolers 

L 38 

AA5 

1000.00 


Reliance Elec. & Eng. 

2 HP Type “AW VS 





Co. 

Drive 

MRO 

AA1 

500.00 


$3500.00 
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112 Filed Dec 30 1946 

Motion to Dismiss the Complaint 

Now comes the defendant, John D. Small, Administrator, 
Civilian Production Administration, and moves the Cjourt 
to dismiss the complaint herein on the grounds that: 

1. The Court lacks jurisdiction of the subject-matter of 
the action in that this is a suit against the United States to 
which the United States has not consented to be sued. 

2. The complaint fails to state a claim against the defen¬ 
dant upon which relief can be granted. 

In support of this motion, the Court is respectful^ re¬ 
ferred to the affidavit of Sidney T. Thomas, Chief, [Tax 
Amortization Branch, Civilian Production Administration. 

John F. Sonnett 
Assistant Attorney General 

George Morris Fay 
United States Attorney 
Attorneys for Defendant 

Of Counsel: 

J. Francis Hayden 
Edward H. Hickey 
Special Assistants to the 
Attorney General 

Richard E. Guggenheim 
Attorney Department of Justice 

# • • • * • * * • j • 

113 Filed Dec 30 1946 

Affidavit of Sidney T. Thomas, Chief, Tax Amortization 
Branch, Civilian Production Administration 

City of Washington, District of Columbia, ss: 

I, Sidney T. Thomas, being duly sworn, do hereby depose 
and say: 
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1. I am the duly appointed Chief of the Tax Amortization 
Branch of the Civilian Production Administration and prior 
to that was Acting Chief of said branch of the War Produc¬ 
tion Board since December 26, 1943. 

2. In that position, I have been delegated authority by 
the Chairman of the War Production Board and his suc¬ 
cessor the Administrator of the Civilian Production Admin¬ 
istration, 1 to consider applications for Necessity Certificates 
and to issue Necessity Certificates or to disapprove of such 
applications, in accordance with the policies and regulations 
established by the Chairman of the War Production Board 
and the Administrator of the Civilian Production Admin¬ 
istration under Section 124 of the Internal Revenue Code. 

3. The statements made in this affidavit are based upon 
information received by me in my official capacity and 

which I believe to be true and accurate. 

114 4. In order to give the necessary background of 

the tax amortization program, I quote from the re¬ 
port of the then Under Secretary of War Robert P. Pat¬ 
terson to the Secretary of War dated 10 March 1945, copy 
of which is attached marked Exhibit A. As stated by Under 
Secretary of War Patterson: 

At the beginning of our rearmament program in 1940, in¬ 
dustry was hesitant to accept contracts whose completion 
would require the use of private capital for creation of new 
facilities. Since we were not at war, and the future of the 
defense program hinged upon events and policies which 
could not be predicted with any certainty, industry could 
not ignore the possibility that conversions and expansions 
undertaken for defense purposes might not be kept in oper¬ 
ation long enough to repay their cost, if the usual rate of 
amortization was employed. The hesitancy which this pro¬ 
voked was increased by two other factors, (1) the stringency 
with which the existing revenue laws treated facility costs 
in computing income, and (2) the prospect of greatly in¬ 
creased rates of taxation. Not only were these rates likely 

i The functions of the War Production Board were transferred to the Civilian 
Production Administration by Executive Order 9G3S dated October 4, 1945. 






to increase, but no one could say exactly when or by) how 
much. 

In the light of these uncertainties, the hesitancy of indus¬ 
try was understandable. At the same time, speedy plant 
expansion and conversion were vital military necessities. 
Something had to be done to reconcile financial prudence 
with urgent military need. To bring this about some assur¬ 
ance was needed that, in computing income, special allow¬ 
ance would be made for the possibility that war facilities 
would become useless before the expiration of their normal 
life. In view of the probability that earnings would be high 
for a brief period, and then might drop, it seemed onlyl fair 
to permit the cost of the facilities to be taken out of the high 
income during the period in which it was being earned. 

In addition, there was every indication that Congress 
would provide a very high excess profits tax to covert the 
period of maximum earnings. This tax policy threatened 
to prevent a company accumulating enough surplus toi ab¬ 
sorb the portion of the cost of the facilities which remained 
unabsorbed at the cessation of war production. Even pktri- 
otism could not reasonably be expected to include a con¬ 
tractor to court bankruptcy by tying up a large portion of 
his capital, much of it borrowed, in factory expansion which 
might suddenly become valueless. Some means had to be 
devised to allow the return of the cost of their expansion to 
the contractor while the expanded facilities were being ijised 
in war production. 

On May 26,1940, the President called upon private indus¬ 
try for help in rearmament and recognized that, in viefr of 
a possible curtailment of order within a year or two, 
115 private industry could not be expected to assume all 
the financial risks of this expansion. In a report of 
the Committee on Ways and Means of the Houe of "Repre¬ 
sentatives on June 10, 1940, (Report No. 2491) mado in 
connection with a revenue bill then under consideratioijt, it 
was stated that proposals had been made to provide special 
amortization for national defense industries and to impose 
excess profits tax. The two proposals were to be considered 
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as interdependent. A press release from the White House 
on July 10, 1940 announced, that it had been decided to in¬ 
corporate in the excess profits tax bill, which was soon to 
be introduced, a provision for amortization over a five-year 
period of national defense. 

5. The passage of Section 124 of the Internal Revenue 
Code and its subsequent amendments then followed. 

6. Many of the procedures and policies followed by the 
War Production Board in administering Section 124 were 
the necessary outgrowths of those established by the W’ar 
and Navy Department during the primary administration 
of the law prior to December 17,1943. 

7. As required by the statute, the Secretaries of War and 
Navy issued from time to time regulations governing the 
issuance of Necessity Certificates. First, in time, was the 
regulation of May 22, 1942 approved by the President and 
later amended with the approval of the President on Feb¬ 
ruary 1, 1943. A copy of the regulation, as amended, is 
attached and marked Exhibit B. 

S. During this period the purpose of the program was to 
get the plants built and devoted to war work in view of the 
great shortage of capital equipment to meet war needs. The 
guides to be followed in determining the issuance of Neces¬ 
sity Certificates included such factors as the type of supplies 
to be manufactured, the time of acquisition, whether in fact 
a definite shortage of capacity in plant existed, the purpose 
of the acquisition and related matters. 

9. By the pring of 1943, as stated by the Under Secretary 
of War Patterson in his report: 

It was becoming apparent that the chief limiting factor in 
the production of war supplies no longer was facility capac¬ 
ity but materials and manpower. The search for maximum 
war production now required, not an encouragement of 
facility expansion, but a curbing of it. On May 12, 1943 
the War Production Board publicly announced: 

116 With the exception of certain special programs, 
some special machinery, and further expansion of 
raw materials production, the United States at last has the 
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machine tools and the capital equipment it needs to build 
production to defeat the Axis. For the first time i^i its 
history, the nation now has a physical plant adequate to 
make the maximum use of its resources in men, skill and 
materials. 

An examination of our production effort up to that point 
revealed that the nation had devoted almost as much eiffort 
to the construction of necessary facilities as it had tb the 
actual production of arms and munitions. Thereafter, it 
was believed, the greater part of the plants and materials 
which had been used so far in making machinery and equip¬ 
ment ought to be devoted directly to manufacturing piques, 
guns, tanks, and other munitions. It was suggested, there¬ 
fore, that steps be taken either to restrict certification [very 
rigidly, or to terminate it entirely. 

10. We were entering into a phase of total warfare ujnder 
which materials and manpower were short and every facet 
of our economy was being affected. It would seem thit no 
investment of capital should be made and no one should be 
allowed to use materials unless the facilities involved lvvere 
clearly “necessary in the interest of national defense’!. If 
mass certifications were granted, the resultant loss of! rev¬ 
enue to the Treasury would be appreciable. With increased 
tax rates, Necessity Certificates had become more attrac¬ 
tive as a method of financing than they were when the stat¬ 
ute was originally enacted. The cost to the Government of 
certified facilities was higher through a sacrifice in tax rev¬ 
enues. For these reasons, among others, the entire matter 
was re-examined with a view to determining whether} the 
Act should be terminated so far as giving further amortiza¬ 
tion rights to any facilities or whether any investment of 
private capital should be entitled to emergency amortiza¬ 
tion. 

11. On June 25, 1943, the matter was submitted to the 
Office of War Mobilization, with a suggestion of possible 
alternatives. The Director of War Mobilization, after con¬ 
sidering the matter, directed the War and Navy Depart¬ 
ments to amend the regulations governing the issuance 
of necessity certificates. It was suggested that the jssu- 
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ance of certificates for facilities for a military or naval 
supply might still be authorized in exceptional and limited 
cases where the need had been determined before ex¬ 
pansion. 

117 12. Therefore, an amendment to the existing regula¬ 

tions was submitted to the President for approval. 
This amendment to the Regulations was approved by the 
President on October 5,1943 (8 F. R. 13S24). A copy is at¬ 
tached and marked Exhibit C. Out of fairness to the appli¬ 
cant who had already spent his money or who had previ¬ 
ously filed his application, the discontinuance was not to 
apply retroactively. 

The amendment provided that a facility “shall not be 
deemed necessary” unless either Secretary, in exceptional 
cases, has determined prior to the beginning of construc¬ 
tion or the date of acquisition that there is a shortage of 
facilities for a supply required for military or naval uses 
and that it is to the advantage of the Government that addi¬ 
tional facilities for such supply be privately financed. As 
has been indicated, the clear intention was to obtain sub¬ 
stantial termination of the issuance of certificates. For 
that reason, the press release issued on the date when the 
President approved the regulations stated that the amend¬ 
ment “indicates virtual termination of the tax amortization 
privilege”. (See NY Times, Oct. 10, 1943, Sec. 5, P. 59, 
Col. 1; NY Times, Dec. 19,1943, Sec. 5, P. 10S, Col. 5) 

13. In addition to the extensive notoriety of the amend¬ 
ment given in the press of the country, and its publication 
in the Federal Register, a copy of this amendment was 
sent to all taxpayers, including the plaintiff United States 
Graphite Company, who had previously filed application 
for necessity certificates. Copy of this notice is attached 
and marked Exhibit D. 

14. On December 17, 1943, the President, by Executive 
Order, (No. 9406, 8 F. R. 16955) transferred the function 
of issuing necessity certificates in all future cases from the 
Secretary of War and the Secretary of the Navy to the 
Chairman of the War Production Board. The War and 
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Navy Departments, however, were to decide the applica¬ 
tions then on file. The principle of predetermination and 
the principle of considering what was to the advantage of 
the Government as a financial matter were retained 
118 in the transfer. On the same date, the President ap¬ 
proved the amended regulations governing the issu¬ 
ance of necessity certificates prescribed by the Chairmah of 
the War Production Board. Copies of these regulations 
are attached hereto and marked Exhibit E. 

15. The new regulations adopting the principles ou 
in the regulations of the Secretaries of War and Navy rec¬ 
ognized the complete tie-in between the actions taked in 
granting priorities or authorization to construct with re¬ 
spect to facilities and the financial matters to be decided 
with respect to the issuance of necessity certificates. Regu¬ 
lation (3) (c) (v) required that an application for necessity 
certificate be filed concurrently with the request for priority 
assistance or specific authorization. 

16. With respect to future certifications, the Executive 
Order specified that necessity certificates should not be 
issued unless prior to the beginning of construction or date 
of acquisition, the Chairman of the War Production Board 
determined (1) that the facilities were clearly necessary 
for the war effort, and (2) that it was to the advantage of 
the Government that the facilities be privately financed. 

17. It should be noted in this connection that the granting 
of priorities called for different considerations and the ap¬ 
plication of different standards than those entering into’the 
issuance of necessity certificates. The power to grant prior¬ 
ities was derived from an entirely separate law (The Second 
War Power Act) and was administered under different 
Executive Orders No. 9040 (7 F. R. 527); No. 9125 (7 F; R. 
2719); No. 9638 (10 F. R. 12591). In point of fact, the pref¬ 
erence ratings issued to United States Graphite Company 
in this case for this equipment were AA-3. There were sev¬ 
eral priorities higher than this that could have been granied. 

IS. There was a tremendous advantage to be gained 1 by 
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any private manufacturer who could build up a postwar 
plant at the expense of wartime income. A memorandum 
prepared by the Tax Amortization Branch of the War 

119 Production Board outlining the factors to be con¬ 
sidered in predetermination, whether it was to the 

advantage of the Government that the facilities be privately 
financed, is attached and marked Exhibit F. The standards 
applied in the partial certification'of facilities w r ere these: 

1. Postwar utility 

A. Under War Production Board policy, facilities hav¬ 
ing presumptive postwar utility receive partial certification 
only. This policy arises out of section 3-b-2 of Executive 
Order 9406 which requires a finding: “that it is to the ad¬ 
vantage of the Government that such additional facilities 
be privately financed.” The section was designed to pro¬ 
tect the financial interest of all of the taxpayers in a certi¬ 
fied facility. The Government, which represents all the 
taxpayers, may eventually pay as much as 85 per cent of 
the cost of a fully certified facility, whereas if the facility 
were Government owned, the Government would be able, by 
sale or other disposition after the war, to recoup a part of 
its cost. Thus, the facility would have been made available 
for the war effort at a probable saving as compared with 
full certification. The saving would result no matter who 
is able to use the facility after the war, so that postwar 
utility should not be considered as limited to utility in the 
hands of any particular applicant. 

B. Postwar utility is not restricted to usefulness to the 
applicant himself in his regular business, as a facility is 
considered to have presumptive postwar utility if it may 
reasonably be considered useful to anyone after the war. 
For example, a “standard machine tool” is always con¬ 
sidered to have postwar utility because it can be used 

120 to produce many items other than the subject war 
product for which the applicant needs it. On the 

other hand, a “special machine tool” which can be used 
only to make a specific war product having no civilian use 
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would be considered as having little or no presumptive post¬ 
war utility. Again, permanent structures, installations, 
and building additions are practically always to be | con¬ 
sidered as having presumptive postwar utility, while a 
strictly temporary structure of such construction th^t it 
could not be useful for many years might be considered to 
have little or no presumptive postwar utility. 

II. Purpose of partial certification 

Partial certification is intended to cover a liberal allow¬ 
ance for the excess cost of wartime acquisition or construc¬ 
tion as compared with normal or prewar (1937-1939) c<j>sts. 

III. Standard 35 per cent partial certification 

A. After surveys of current and prewar costs of rrjany 
types of facilities, partial certification has been standaijized 
at 35 per cent of current costs. 

B. Departure from the standard 35 per cent partial cer¬ 
tification for facilities having presumptive postwar utility 
would require definite evidence that 35 per cent does not 
cover the increase in current costs above prewar costs. [For 
example, if it be established that a facility currently costing 
$100,000 could have been built in the period 1937-39 for 
$40,000, a recommendation of 60 per cent certification 
be in order. 

121 IV. Mixed percentage certification 

There is no objection to recommending 100 per cent (cer¬ 
tification of certain facilities and denial or partial certifica¬ 
tion of certain other facilities covered by the same appli¬ 
cation, or a mixture of all three recommendations, as the 
facts may warrant. Such mixed percentage recomineiida- 
tions should clearly indicate which recommendation applies 
to each portion of the application, and the reasons therefor. 

V. Recommendations 

All recommendations should specify whether or not the 
facility is considered to have postwar utility. If special 
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circumstances appear to warrant certification in excess of 
the standard 35 percent, the facts should be clearly stated 
to support an appropriate recommendation. 

19. There is attached hereto a copy of the circular dated 
March 8,1944 approved by J. A. Krug, then Vice Chairman 
of the War Production Board, setting forth criteria for 
preparation of recommendations for necessity certificates. 
A copy is attached and marked Exhibit G. 

20. Under the above established procedures, the applica¬ 
tion of the United States Graphite Company for a necessity 
certificate to amortize its machinery was considered. This 
application was filed on May 29, 1944 with the Tax Amorti¬ 
zation Branch of the War Production Board. This appli¬ 
cation was considered independently of the issuance of a 
necessity certificate for the plant. The necessity for amorti¬ 
zation of the machinery was determined upon the facts and 
circumstances then existing at the time of the application. 
The bulk of the machinery in question consisted of standard 
machine tools in general use in industry such as internal 
grinders, drill presses, surface grinders, hydraulic grinders 
and related tools. It was our opinion that these items were 
likely to have a broad market and general value at the end 
of the war and be of use for normal peacetime produc¬ 
tion. 

122 21. Applying the general principles and policies out¬ 

lined in the regulations, we arrived at the determina¬ 
tion that only 35 per cent of the cost of these items should 
be amortized during the emergency period. Accordingly, a 
necessity certificate was issued for the items acquired after 
the time of our determination, July 17, 1944, covering 35 
per cent of the cost. Items acquired before that date were 
denied a necessity certificate for the reason that the appli¬ 
cation was not filed at the time required by the regulation. 

22. The scope of this program is indicated by the fact 
that total dollar value of necessity certificates issued since 
the inception of the program in 1940 exceeds $6,700,000,000. 
Applications and certificates covered every phase of indus¬ 
try, manufacture, mining and transportation. Subsequent 
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to the transfer of this program to the Chairman of the jvVar 
Production Board on December 17, 1943, a total of 11,435 
applications for necessity certificates were received land 
passed on by the War Production Board. Of these, 2,074 
were approved, 4,268 were denied in part, 3,671 were dejiied 
in total, and 1,422 w T ere withdrawn. In approximate dollar 
value, the total amount covered by applications for neces¬ 
sity certificates during this period was $1,498,730,000. Of 
time amount, $70,163,000 were approved and the total 
amount denied was $797,567,000. 

23. Although accurate statistics are not available cover¬ 
ing the exact percentages of such applications which wrere 
denied for various reasons, of the total amount of all Cer¬ 
tificates issued, a majority were granted for only a percent¬ 
age of the amount applied for, varying in individual cs[ses 
from 20 per cent to’ 80 per cent, dependent upon the deter¬ 
mination of what portion of the material applied for w(ere 
attributable to expenditures necessary in the interests of 
national defense during the emergency period. A substan¬ 
tial portion of the applications w r ere denied, in whole of in 
part, for the reasons that application was not made i)i a 
timely manner as provided by Executive Order No. 9(406 
of December 17, 1943 and the regulations of the War pro¬ 
duction Board. 

123 24. The administration of Section 124 involved dif¬ 

ficult and intricate problems. As put by Under Sec¬ 
retary of War Patterson: 

Danger came from two directions. On one side, the law 
had to be administered so as to make it possible for the 
manufacturer actually to secure the protection it was de¬ 
signed to provide and to secure it so promptly that he wofild 
begin work at once. On the other hand, the Government 
had to be protected against any action under the law which 
might confer upon firms using it, advantages beyond those 
legitimate and necessary to the enlisting of their coopera¬ 
tion in building defense facilities. Under the special cir¬ 
cumstances which existed between the fall of France and 
Pearl Harbor, a belief that the Tax Amortization Law was 
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being used as a means to gain undeserved profits miglit 
have reacted disastrously upon the whole defense program. 

25. The whole philosophy of the program was an attempt 
“to map a careful course which would secure haste without 
waste”. The determination of the application of the United 
States Graphite Company conformed to these principles. 
Attachments 

Sidney T. Thomas. 

Sw^orn and subscribed before me this 27th day of Decem¬ 
ber, 1946. 

Mary M. Repetti 
Notary Public, D. C. 

My commission expires Dec. 1, 1949. 

124 Exhibit A 

Filed Dec 30 1946 

C. A. 36695 


WAR DEPARTMENT 
OFFICE OF THE UNDER SECRETARY 
WASHINGTON, D. C. 

A REPORT TO THE SECRETARY OF WAR ON THE 
ADMINISTRATION OF SECTION 124 OF THE 
INTERNAL REVENUE LAW RELATING TO THE 
ISSUE OF NECESSITY CERTIFICATES. 

Introduction 

Wars are often lost before the first shot is fired. 
Fortunately, enough Americans realized this back in 1940. 
Although the national peril was great, we were not at war. 
We were witnessing the tragic consequences of “too little 
and too late.” Our Army was woefully small, and we were 
totally lacking in facilities capable of producing the vast 
quantities of munitions that w T ould be required. Immediate 
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action was needed to avert the fate of other unprepared 
nations. 

Congress passed laws to get the men it knew we would 
need for our armed forces and to get the material with 
which to arm them. The Selective Training and Servi]ce 
Act was passed in September 1940 to get the men. The Tax 
Amortization law was passed in October 1940 to help g)et 
the material. 

Private industry was naturally reluctant to risk-its funds 
in the creation of war facilities. The Tax Amortization lUw 
was designed by Congress to give industry protection 
against possible bankruptcy and to encourage it to use its 
capital in building war facilities. The law did this by allow¬ 
ing a write-off of the cost of the facilities within a period 
of five years. 

This measure enabled us as a Nation to rely upon private 
industry for part of the needed expansion. It gave us t|ie 
opportunity to build with speed the necessary facilities, n|ot 
only to defend our shores but to attack the enemy without 
let-up. 

The attached report shows how the law, by no means per¬ 
fect as it was first written, was amended to become more 
efficient step by step. It shows how the problems of admih- 
istering it, unexpected in their extent and complexity, wefe 
tackled and solved. It outlines a few of these problems. 

The need for huge quantities of tanks, planes and guns 
was evident at the start. But for tanks, we needed stee^; 
for steel, we needed coke; for coke, we needed coal; for coal, 
we needed transportation. New facilities were needed |o 
produce an enormous variety of items needed for the war 
ranging from alpha protein to fish oils, from igloos to syn¬ 
thetic rubber, from V-mail to yeast. The total of facilities 
certified by the War Department had a value of almost fi^e 
billion dollars. 

125 Certification had to be speedy, but it also had to 
be carefully administered so that the Government’s 
interest would be protected. Infinite care and careful at- 
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tention to details were essential in meeting the many un¬ 
precedented situations which arose. The distinction be¬ 
tween facilities necessary for defense purposes and those 
which were not, was often difficult to make. There was no 
doubt that a machine gun plant ought to be certified, and 1 
relatively little doubt that movie theatres and facilities for 1 
providing soft drinks, candies and pies for war workers 
ought not to be certified. But there were cases in between 
these extremes, such as facilities for housing, for banks and 
for servicing firms, where a correct decision as to the appli¬ 
cability of the law involved perplexities. Mistakes were : 
doubtless made, but an important job was well done. 

A pattern has here been written of how legislation de¬ 
signed to solve a technical and difficult problem can be put 
into action—perfected as it goes along—and, through intel- 1 
ligent administration, made to achieve notable success. 1 

It is one chapter in the record of how this Nation, operat¬ 
ing within a system of private enterprise which our enemies 
sneered at as stupid and inefficient, was able to arm itself 
with greater speed and thoroughness than any other Nation 
in history. 

Robert P. Patterson 
Under Secretary of War 

126 WAR DEPARTMENT 

OFFICE OF THE UNDER SECRETARY 
WASHINGTON, D. C. 

February 15, 1945 

A REPORT TO THE SECRETARY OF WAR ON THE 
ADMINISTRATION OF SECTION 124 OF THE 
INTERNAL REVENUE LAW RELATING TO THE 
ISSUE OF NECESSITY CERTIFICATES. i 

i 

The Need for the Amortization Law 1 < 

i 

At the beginning of our rearmament program in 1940, 
industry w T as hesitant to accept contracts whose completion 
would require the use of private capital for creation of new 
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facilities. Since we were not at war, and the future of t|he 
defense program hinged upon events and policies whilch 
could not be predicted with any certainty, industry could 
not ignore the possibility that conversions and expansions 
undertaken for defense purposes might not be kept in oper¬ 
ation long enough to repay their cost, if the usual rate of 
amortization w T as employed. The hesitancy which this pro¬ 
voked “was increased by two other factors, (1) the stringency 
with which the existing revenue laws treated facility costs 
in computing income, and (2) the prospect of greatly in¬ 
creased rates of taxation. Not only were these rates likely 
to increase, but no one could say exactly when or by hqw 
much. 

In the light of these uncertainties, the hesitancy of in¬ 
dustry was understandable. At the same time, speedy plajit 
expansion and conversion were vital military necessities. 
Something had to be done to reconcile financial prudence 
with urgent military need. To bring this about some assur¬ 
ance was needed that, in computing income, special alloy- 
ance would be made for the possibility that war facilities 
would become useless before the expiration of their normal 
life. In view of the probability that earnings would be high 
for a brief period, and then might drop, it seemed only fap 
to permit the cost of the facilities to be taken out of the 
high income during the period in which it was being earnejl. 

In addition to the difficulties already mentioned, prospec¬ 
tive contractors also had to take into account the existence 
of a tax law designed to limit profits. This was the Vinsoiji- 
Trammel Act which had originally limited profits on nav^l 
and aircraft construction to 12%, but which was amended, 
at exactly the moment when a great facilities expansion 
became necessary, to limit profits to 8%. In addition, theife 
was every indication that Congress would provide a very 
high excess profits tax to cover the period of maximuin 
earnings. This tax policy threatened to prevent a company 
accumulating enough surplus to absorb the portion of the 
cost of the facilities which remained unabsorbed at the ces¬ 
sation of war production. Even patriotism could not rei- 



56 


sonably be expected to induce a contractor to court bank¬ 
ruptcy by tying up a large portion of his capital, much of 
it borrowed, in factory expansion which might suddenly be¬ 
come valueless. Some means had to be devised to allow the 
return to the cost of their expansion to the contractor 
while the expanded facilities were being used in war pro¬ 
duction. 

127 The Treasury took the position that, under existing 
law, the depreciation period could not be accelerated. 
It could give no assurance of a deduction for partial loss of 
useful value which, as soon as the emergency was over, 
would have allowed the writing down of the facilities to 
their post-war value. This inability to offer the contractor 
any assurance of special treatment of his war facilities for 
tax purposes made industry hesitate seriously about exe¬ 
cuting contracts for rearmament. The defense program was 
thus placed in serious jeopardy. 

On May 26,1940, the President called upon private indus¬ 
try for help in rearmament and recognized that, in view 
of a possible curtailment of orders within a year or two, 
private industry could not be expected to assume all the 
financial risks of this expansion. In a report of the Com¬ 
mittee on Ways and Means of the House of Representatives 
on June 10,1940 (Report No. 2491) made in connection with 
a revenue bill then under consideration, it was stated that 
proposals had been made to provide special amortization 
for national defense industries and to impose excess profits 
tax. The two proposals were to be considered as interde¬ 
pendent. A press release from the White House on July 10, 
1940 announced that it had been decided to incorporate in 
the excess profits tax bill, which was soon to be introduced, 
a provision for amortization over a five-year period of new 
facilities certified as necessary for the purpose of national 
defense. The announcement stated: 

The contemplated action is expected not only to simplify 
the multiple tax problems of prospective contractors but to 
greatly clarify their future tax liabilities. 
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In this manner any doubts as to the tax position of Con¬ 
tractors in the general program of national rearmament 
will be removed and they will be able quickly to execute de¬ 
fense contracts. 

Legislative History—The Basic Law 

World War I Law. There had been an amortization law 
for World War I but it was not considered a useful model. 
It had not been passed until three months after the Armis¬ 
tice; it provided for amortization on the basis of loss of 
useful value, an intangible factor which was to be deter¬ 
mined by the courts. Consequent litigation had dragged 
on for years. 

Basis for new law. In order to provide a law susceptible 
of exact calculation, it was decided that the new amortiza¬ 
tion provision should be based upon depreciation rather 
than loss of useful value. In other words, deduction of the 
entire cost of new defense plants was to be permitted dur¬ 
ing the period in which orders for war material continued. 

Because it was recognized that it was nearly imp os- 
128 sible to determine in advance what facilities would 
be useful, and how far they would be useful, when 
war orders ceased, it was decided to permit the charging off 
of the entire cost, or a predetermined percentage thereof. 
Because it was also impossible to know in advance how l<j>ng 
the facilities would be engaged on war work, the tentative 
amortization period was fixed at five years, with provision 
for shortening the period and accelerating amortization Cor¬ 
respondingly, with proper readjustment of the tax, if \jrar 
orders did not require the use of the facilities for the full 
period of five years. 

In order to provide a law susceptible of speedy adminis¬ 
tration, it was concluded that decisions as to necessity 
should be made not by the courts but by the procuring agen¬ 
cies, which could be expected to know best whether a par¬ 
ticular expansion was necessary to national defense. 

Introduction of bill. Provisions for amortization were 
incorporated in the bill, H.R. 10413, together with prdvi- 
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sions for imposing an excess profits tax and for suspend¬ 
ing the profit-limiting provisions of the Vinson-Trammel 
Act during the period in which the excess profits tax was 
in effect. 

The Assistant Secretary of the Treasury, in explaining 
the bill, stated that the existing provisions for depreciation 
were designed to allow the cost of facilities as deductions 
from income during the years in which the asset contributed 
to income, but he recognized the inadequacy of these exist¬ 
ing provisions when applied to facilities for the defense 
program. 

Following the joint hearings of the Ways and Means 
Committee and the Senate Finance Committee, which con¬ 
sumed five days, H. R. 10413 was introduced in the House 
on August 27, 1940 and was passed without amendment on 
August 29. 

Conditions in granting of amortization—Subsection (1). 
Objection was raised in the Senate to three subsections of 
the amortization provisions of the bill passed by the House. 
These subsections, (1), (j), and (k), incorporated a policy 
designed to insure the continued existence of the amortized 
facilities for possible further use in national defense. To 
provide for this it was stipulated, under penalty of an in¬ 
creased tax liability, that the facilities for which amortiza¬ 
tion deductions were taken were not to be destroyed or sub¬ 
stantially altered without the consent in writing of the Sec¬ 
retary of War or the Secretary of the Navy. If consent 
was refused the Government was obligated to purchase the 
facilities at a price not in excess of the adjusted base nor 
less than one dollar, wnth provision for repurchase by the 
taxpayer under certain circumstances. 

The Advisory Commission to the Council of National De¬ 
fense asked for the elimination of these three subsec- 
129 tions. The Commission expressed full approval of 
their purpose but believed the objective could best be 
accomplished through contract provisions. In this connec¬ 
tion the Advisory Commission outlined a contracting policy 
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which it believed would adequately protect the interest of 
the Government in facilities which were accorded amortiza¬ 
tion. 

The Finance Committee, after concluding its hearings, re¬ 
ported the bill back to the Senate w’ith amendments. The 
principal amendment was a substitute subsection (|i) to 
take the place of subsections (i), (j), and (k). The nevf sub¬ 
section (i) required, in the alternative, either “non-|reim- 
bursement” or “government protection” as a condition to 
amortization. The Senate passed the bill as thus moc|ified, 
and in conference the substitute subsection (i) was agreed 
upon. 

Certificates Contemplated by Act. The Act, was fihally 
approved on October 8, 1940 (Public Law 801, 76th Con¬ 
gress; Section 124 Internal Revenue Code) provided as fol¬ 
lows : 

Necessity Certificate. For facilities acquired or con¬ 
structed after June 10, 1940*, which the Advisory Conjmiis- 
sion and either the Secretary of War or the Secretary of 
the Navy by the issuance of a “Necessity Certificate” cer¬ 
tified were necessary in the interest of national defense, an 
annual deduction of 20% of the cost could be taken at the 
election of the taxpayer. Thus, these facilities could be 
amortized in five years. 

Certificates of Non-Reimbursement and Governjnent 
Protection. By the terms of subsection (i), the amortiza¬ 
tion deduction was allowed only upon condition that the 
contract offered no direct or indirect reimbursement in ex¬ 
cess of normal exhaustion, wear and tear, unless the con¬ 
tract which afforded such reimbursement also contained 
terms which adequately protected the interest of the United 
States Government in the future use and disposition of the 
facility. The fact that no reimbursement had been offered 


* This date was agreed upon in conference, it being the date upon whii 
House Ways and Means Committee reported its intention to consider an 
tization act. It was thought that a decision to build or acquire facilities 
that date might be assumed to have been made with a promise of amortiz 
The original draft had fixed upon the date of the White House release, 
10 , 1940 . 
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in a particular contract could be established, with respect 
to any given contract, by a Certificate of Non-Reimburse¬ 
ment issued jointly by the Advisory Commission and either 
the War or Navy Departments. The fact that the contract 
adequately protected the interests of the government could 
be established by a Certificate of Government Protection, 
similarly issued. 

Non-Necessity Certificate. If before the expiration of the 
five-year period the Secretary of War or the Secretary of 
the Navy certified by issuance of a “ Non-Necessity 
130 Certificate” that particular facilities had ceased to 
be necessary, provision was made, at the taxpayer’s 
option, to recompute the amortization deduction so as to 
provide full amortization over the shortened period. A 
similar privilege was given, without issuance of a certifi¬ 
cate, to all owners of certified facilities if the President pro¬ 
claimed that a substantial portion of the certified facilities 
had ceased to be necessary. Taxes were to be recomputed 
in accordance with the recomputed amortization. 

Payment Certificate. The Act also provided for certifica¬ 
tion by the Secretary of War or the Secretary of the Navy 
of the fact of payment in cases where a payment was made 
for unamortized costs because the contract involving the use 
of the facilities had been terminated by its terms or by can¬ 
cellation, or in cases where a contemplated contract involv¬ 
ing the use of the facilities was not granted. In such cases 
amortization was to be accelerated, at the election of the 
taxpayer, by permitting a larger deduction for the year of 
the payment. 

Amendments of the Law 

Filing Date. As passed on October 8,1940, the amortiza¬ 
tion law provided that Necessity Certificates should not be 
issued unless issued before the beginning of the construc¬ 
tion or the date of acquisition; except that in the case of 
facilities already started or acquired when the law was 
passed, the certificate had to be issued before February 6, 
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1941. This time limit for the issuance of a certificate, re¬ 
gardless of the time of filing the application, afforded no 
opportunity for investigation and made the statute impos¬ 
sible to administer. As the February 6 deadline ap¬ 
proached, the necessity for legislative change became obvi¬ 
ous. The matter was laid before Congress, and on Janu¬ 
ary 31, 1941, Public Law No. 3, 77th Congress, (H.J. Res. 
SO) was passed amending the law so as to eliminate th^ fixed 
date and provide instead that an application for a necessity 
certificate must be filed within 60 days of the beginning of 
construction or of the date of acquisition or before Febru¬ 
ary 6, 1941. 

Although this provided ample time for the proper con¬ 
sideration of cases, it was found by late spring that tljie con¬ 
tinually growing demand for war material caused suj;h fre¬ 
quent changes in plans for facilities that the time lifnit of 
60 days for the filing of applications was unsatisfactory. 
The War and Navy Departments accordingly proposed to 
Congress on July 30,1941 that the law be amended to ixtend 
to six months the period in which applications must bb filed. 
This, it was hoped, would make it possible to gather in one 
application proposals which had previously appeared in 
two or more. The amendment, together with others de¬ 
scribed below were passed by Congress. The President 
gave his approval to it as Public Law 285, 77th Congress 
(H.J. Res. 235) on October 30, 1941. 

Joint Certification. The requirement of joint cer- 
131 tifieation by two governmental authorities had all 
the disadvantages of divided responsibility. Admin¬ 
istrative history in the past had often proved the unwisdom 
of such an arrangement; experience with the Amortization 
Law proved it once more. While the War and Navy De¬ 
partments had agreed with the Advisory Commission of 
the Council of National Defense on instructions for the 
preparation of applications early in November of 1940, 
agreement on general principles for deciding cases was not 
achieved. Particular difficulty was encountered with re- 
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spect to Certificates of Non-Reimbursement and Govern¬ 
ment Protection. Every attempt was made on both sides 
to be judicial, but agreement was not achieved. Since there 
was no machinery for appeal, deadlocks w’ere inevitable 
and delays in administration became sufficiently serious to 
give contractors just cause for concern. A change in the 
law was necessary. The Armed Services urged that they be 
relieved of responsibility or given sole responsibility. By 
the fall of 1941, the Advisory Commission had practically 
no active functions other than that of certifying orders un¬ 
der the Amortization Law. The Armed Services, being the 
procuring agencies, were in the best position to decide the 
facility needs of their procurement programs. Once con¬ 
vinced that joint certification was a failure, Congress had 
little hesitation in terminating the Advisory Commission’s 
certifying authority. This was done on October 30, 1941. 
From then on, War Department cases were decided by the 
War Department alone and Navy cases decided by the Navy 
alone. In due course of time, both agencies came to lean 
heavily upon the able assistance of the War Production 
Board in matters involving civilian supply. 

Non-Reimbursement and Government Protection. Be¬ 
cause sub-section (i) of the basic law’ required certification 
that there had been no reimbursement or in the alternative 
that there had been government protection, every contract, 
even those for small amounts of standard supplies, had to 
be examined. In the absence of either a Certificate of Non- 
Reimbursement or a Certificate of Government Protection, 
no assurance could be given the contractor that he would be 
entitled to amortization under his Necessity Certificate. 

Determination of whether or not the price included reim¬ 
bursement for more than normal depreciation proved al¬ 
most impossible of attainment. 

It was also difficult to establish standards for protection 
of the government’s interest in amortizable facilities. An 
attempt was made to arrive at a uniform contract provision 
to be inserted in all supply contracts involving additional 
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facilities, which would adequately protect the interest of 
the United States in the future use of disposition of the fa¬ 
cilities and would legally warrant the issuance of A Cer¬ 
tificate of Government Protection. However, the Attorney 
General gave his approval only to provisions which proved 
unworkable from a practical standpoint. 

Some relief w’as secured by the October 30, 1941 Amend¬ 
ment to the law (Public Law 285) whereby contracts 
132 under $15,000 and contracts for non-defense supplies 
were excluded from examination for reimbursement 
of facility costs. But there still remained the apparently 
insuperable difficulty of deciding whether the unit pt'ice in 
the numerous larger contracts included an amount in ex¬ 
cess of normal depreciation. The amortization law vj’as in¬ 
tended to overcome the hesitancy of contractors to invest 
private funds in needed facilities. To do this effectively 
the necessary certificates had to be issued at approximately 
the time of contracting for the facilities. By the end of 
1941 Necessity Certificates had been issued by the W^r De¬ 
partment on $1,210,700,000 of facilities but the record on 
Certificates on Non-Reimbursement and on Government 
Protection was unsatisfactory. 3,120 applications ha(f been 
made to the War Department for certificates of Nqn-Re- 
imbursement; only 278 had been issued. 219 applications 
had been received for Certificate of Government Protec¬ 
tion ; only 30 had been issued. Delay was causing consider¬ 
able doubt about the amortization allowance. Hesitancy on 
the part of prospective contractors continued. 

This was the situation when the United States wjas at¬ 
tacked by Japan. In spite of the gathering danger, thp flow 
of private capital into plant expansions had not been fapid. 
And although a vast amount of Government financing had 
been provided, the tremendous demands which the coming 
of war set up made it highly desirable to afford private 
capital an adequate opportunity to serve. 

On December 17, 1941, the War and Navy Departments 
proposed to Congress the repeal of subsection (i) as (t>f the 
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date of its passage. They took the position that the pro¬ 
tection of the interest of the Government could be assured 
by a sound contracting policy at the time the contract was 
agreed upon. By that time the War Department had gained 
a great deal of experience with the problems involved in 
contracting for supplies requiring new or additional facili¬ 
ties. In view of the grave situation created by the outbreak 
of war, and the urgent need for making the greatest prac¬ 
ticable use of private financing, it seemed only reasonable to 
rely upon this experience, rather than rigid rules, in ad¬ 
ministering the Amortization Act. 

On February 5, 1942, H. J. Res. 257 (Public Law 436) 
which repealed subsection (i) as of the date of its passage 
was approved. With its passage the major obstacle in ad¬ 
ministering the Amortization Act was removed. 

Further Amendments. 

Under the original act only corporations were allowed 
amortization deductions. Although never clearly stated, it 
was understood that this limitation sprang from the fact 
that only corporations were liable to the excess profits tax. 
From time to time the question was raised whether individ¬ 
uals or partnerships, operating as such, ought not to be in¬ 
cluded. As a consequence, in the Revenue Act of 1942, the 
Treasury Department suggested the extension of 
133 amortization to individuals and partnerships and the 
law was so amended by Public Law No. 753, 79th 
Congress. This same Act also permitted, for the first time, 
amortization of facilities acquired prior to June 10, 1940, 
the earliest permissible date of acquisition being extended 
back to January 1, 1940. The War Department neither of¬ 
fered nor expressly favored these amendments. 

Administration by the War Department 

Delegation to Under Secretary. On October 15,1940, one 
week after the passage of the Amortization Law, the Sec¬ 
retary of War delegated to the then Assistant Secretary of 
War (later Under Secretary of War) the duty of consider- 
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ing and acting upon the certificates which the Act required 
the Secretary of War to issue. 

Organization of Tax Amortization Unit. A unit wa|s es¬ 
tablished in the Office of the Assistant Secretary of W£r to 
administer the Act and to advise the Assistant Secretary 
as to the action to be taken upon applications. It wa£ not 
formalized until Mr. Samuel Duryee became its Chibf in 
December 1940. Lt. Colonel (now Brig. General) Edward 
S. Greenbaum took over as acting Chief in March 1941 and 
carried that responsibility along with his other duties juntil 
January 1942. Lt. Colonel (now Colonel) George H. Fester 
then became Chief and held that position until the work was 
completed in 1944. The entire staff including military! and 
civilian personnel was never more than 80 persons at any 
one time. Although this unit with its personnel and records 
has been transferred to different Divisions of the War De¬ 
partment, it has continued since its inception to administer 
the law under, and has remained responsible to, the Under 
Secretary. All policy matters were settled in consultation 
with him and each certificate granted or denied received his 
approval. 

Appointment of Advisory Board. In April, 1941, the 
Under Secretary appointed an advisory board, composed of 
men prominent in civil life, to examine applications for 
amortization with particular reference to the issuance of 
Certificates of Non-Reimbursement. These men gave gen¬ 
erously of their time and experience and greatly aided! the 
War Department in its effort to solve these difficult prob¬ 
lems. The Board was composed of: 

James P. Baxter, 3rd, President, Williams College, ijlas- 
sachusetts 

Samuel S. Duryee, Attorney, New York City 
W. Tudor Gardiner, Former Governor of Maine 
Garrard Glenn, Professor of Law, University of Virginia 
James Hall, C. P. A., New York City 
F. H. Hurdman, C. P. A., New York City 
Bernard Knollenberg, Librarian, Yale University, Con¬ 
necticut 
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James M. Landis, Dean, Harvard Law School 
Harold F. Linder, Retired, New York City 

William L. Marbury, Lawyer, Baltimore, Maryland 
134 Abbot P. Mills, Attorney, Washington, D. C. 

Dave H. Morris, Jr., Banker, New York City 
Charles H. Murchison, Attorney, Jacksonville, Florida 
George S. Olive, C. P. A., Indianapolis, Indiana 
Frederick F. Umhey, Executive Secretary, International 
Ladies Garment Workers Union, New York City. 

(David Dubinsky, President of the International Ladies 
Garment Workers Union, was originally appointed, but at 
his request Mr. Umhey -was appointed in his place.) 

With the repeal of the non-reimbursement and govern¬ 
ment protection provisions of the law, the principal duties 
of the Board ceased. However, the aid of individual mem¬ 
bers was from time to time obtained in deciding the more 
difficult questions relating to necessity certificate applica¬ 
tions. In the Spring of 1942, a working committee of three 
was formed, composed of Mr. Hall, Mr. Umhey and Profes¬ 
sor Glenn (who was later forced to withdraw because of ill 
health). They made regular trips to Washington in order 
to advise on policies or specific cases and preside over hear¬ 
ings with applicants. Their work was of material assistance 
to the War Department. 

Regulations. War Department interpretation of the law 
was based upon Regulations governing the issuance of 
Necessity Certificates, drawn up by a three-man Committee 
consisting of representatives of the War Department, Navy 
and War Production Board, and approved by the President 
May 22,1942. 

The regulations set no hard and fast rules except as to 
purely procedural matters such as timeliness of filing. The 
guides to be followed in determining necessity were quite 
simple and can be briefly summarized as follows: The neces¬ 
sity of a facility was to be determined in accordance with 
■whether the supply it produced was required in the interest 
of national defense. A supply might be so required if es- 
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sential to the armed forces, to any foreign nation furnished 
supplies under an act of Congress, or, under certain cir¬ 
cumstances, even if it had only civilian use. Shortage of 
capacity in the industry must ordinarily be shown in ortjler 
to justify an expansion. 

Shortage of Capacity. The basic reason for insisting on 
a showing of shortage of capacity, rather than to increase 
the capacity of a particular company to meet its contract 
requirements, was the desire to spread contracts mpre 
evenly among all portions of an industry capable of pro¬ 
ducing the required items. Although generally successful 
in helping to spread the work, this policy necessarily Re¬ 
quired the denial of applications in cases where other com¬ 
panies possessed idle facilities capable of producing tjhe 
needed items. When, at a later date, war production h^d 
to be doubled and trebled, the resulting shortage in capacity 
compelled the reconsideration of these original denials. 

Types of Supplies. In the beginning it was eVi- 
135 dent that tanks, planes, guns, and ships would be 
demanded in quantities far beyond the existing fabri¬ 
cating capacity of the country. Shortly it became apparelnt 
that additional basic steel capacity was necessary. This jin 
turn required more coke ovens for coke, more coal for coke, 
more iron ore, hence more mining facilities, and more trans¬ 
portation facilities to move the ore, coal, coke, and steel to 
places of usefulness. Workmen had to be transported to 
and from work, or housed at places of employment. Appli¬ 
cations for the certification of transportation facilities and 
war housing were presented for decision. At many plants 
the rapid expansion of personnel led to the inauguration bf 
“in-plant feeding.” This brought applications for cafe¬ 
teria facilities in the plants. A few of the items which were 
at one time or another determined to be necessary on the 
particular facts of the case, picked entirely at random, mny 
be listed to give some idea of their great variety: 

alpha protein, aircraft antenna, anti-toxins, arsenicals, 
balloon barrage wiring, balloon cloth, blitz cans, box shook, 
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commercial alcohol, cotton duck, cord, cuspidors, dehy¬ 
drated foods, dyes, ether, felt, fire extinguishers, fish oils, 
glue, gun butts, gun stocks, hard chrome plating, igloos, 
insulation materials, jeans, jungle boots, lenses, life pre¬ 
servers, lime, nicotinic acid, parachutes, paulins, pliers, 
plywood, pigments, ponderosa pine, poplins, prisms, remote 
control system’s, resin coated raincoats, safety belts, shear¬ 
lings, slide rules, soluble coffee, steel casings, steel tubing, 
sulpha drugs, surgical dressings, synthetic rubber, syn¬ 
thetic sapphire, tallow, tin plating, tuads, V-mail, water 
purification machines, webbing, wire cutters, wrenches, 
and yeast. 

Other Factors. In addition to the specific legal and ad¬ 
ministrative problems governing amortization, it was nec¬ 
essary to take into account broad problems of contract dis¬ 
tribution, priorities, price control, and many other factors 
affecting the transfer from a peace to a war economy. In 
determining the need for facilities it was necessary, not 
only to consider contract commitments and future demands 
related thereto, but to place the request for certification in 
its proper place in the over-all picture of expansion, priori¬ 
ties, contract distribution, and other problems and policies. 
When a decision on a particular case was finally made, it 
represented an investigation of the industrial consequences 
which might spring from it. As the country approached an 
all-out war effort it became more and more difficult to de¬ 
cide where to draw the line. Although some general trends 
of procedure might be traced, the policy was predominantly 
one of judging each case on its merits. 

Relation to National Defense. Certain facilities were 
obviously too far removed from the war to be certifiable. 
New construction of an office building in a large city was 
denied even though there was indication that its construc¬ 
tion would ultimately be of indirect benefit to the defense 
program. And even though the Office of the Petroleum Co- 
ordinater requested wholesale conversion of oil burners to 
coal burners, such conversion was not certified where 
136 the applicant’s product was not necessary. Appli- 
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cations related to such services as engineering weife 
denied (the product of engineering firms being denominated 
as intellectual rather than physical) as were those relate^ 
to retail distribution. 

Time of Expansion. The decision as to necessity wa|s 
made as of the time of expansion or later certification. Ijn 
some cases the application was not received until after thte 
facility was no longer necessary. Certain expansions of 
the natural rubber fabricating industry, of tin fabrication 
and of toluene processing (to use South American oil) werp 
started and thereafter proved ineffective due to the situaj- 
tion arising after Pearl Harbor. However, amortization 
was granted because the facilities had been necessary when 
constructed. 

Items Unnecessary for Defense Purposes. On occasion, 
an applicant was allowed certification of a larger facility 
than it actually needed if there was convincing evidence 
that no smaller facility was available. A company puri- 
chased “the only location we could get” which was “probaj- 
bly a third more than our requirements.” Certification 
was granted on evidence that the useful part of the land 
was necessary and none other available. But where shortj 
age of building space resulted from the fact that the ap^ 
plicant was building for permanence with comparative lux] 
ury, certification of a new building was denied. For th4 


War Department was careful not to certify facilities whici[ 
were in the luxury class. Plants to produce soft drinks anc| 
pies in this country were denied, as were bottled drink andj 
candy trucks and vending machines. Certification was de-j 
nied for electric signs, glass desk tops, fish ponds, ping pon^ 


tables, pool tables and soda fountains. A flag pole was con-| 
sidered certifiable. Expensive carpets were denied. (But) 
where the applicant’s business involved use of diamonds, 
often dropped on the floor, a carpet was certified.) Air con-i 
ditioning was ordinarily denied as a luxury; certified where 
necessary for precision work or for other extraordinary* 
reasons. While facilities for employees were in general 
allowed, the expansion of a bank to accommodate defense 
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workers and soldiers was denied, as was a shopping unit 
to be built in connection with a housing project consisting 
of a restaurant, recreation building, doctors’ and dentists’ 
offices, movie theatre, drug store, etc. Couches were on 
occasion denied, yet where a shift was made from male to 
female labor and heat prostration was a frequent occur¬ 
rence in a plant, they were obviously necessary and they 
were certified. 

Costs: Derivation of Funds: Reconversion. The cost of 
a facility was in general considered a matter in the discre¬ 
tion of the applicant so that if the facility was appropriate 
and necessary, inquiry was not made as to whether it was 
purchased or constructed for the lowest possible price or 
cheapest type of construction. Nor was inquiry made of 
the source of the funds from which the purchase was made. 
A new plant was about to be constructed following condem¬ 
nation of an older plant; presumably it was financed with 
funds received from the condemnation; the application was 
certified. The cost of conversion from peacetime to war 
use was certified, but no certificate granted for an allow¬ 
ance in order to reconvert to peacetime use after the war. 

Acquisition of Leased Property. Many applica- 
137 tions were received for purchase of formerly leased 
property. In these cases, careful inquiry was made 
as to whether the purchase was actually necessary or 
whether it was feasible for the applicant to continue to 
lease; if the latter was the case, certification was refused. 

Acquisition from Related Persons. Purchase of facili¬ 
ties from related persons were not ordinarily certified. Ap¬ 
plications were denied involving purchase of land from the 
president of the applicant corporation or from his father, 
or from companies having substantial interlocking stock 
interests. However, the cost of transporting facilities from 
the plant of one related person to another was certified. 

Second-hand Facilities. Care was also taken in screening 
applications for purchases of second-hand facilities. Used 
freight cars sold by one railroad to another were on occa¬ 
sion denied as were purchases of used locomotives, ships 
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and barges. Such transfers did nothing to increase over-all 
transportation facilities. On the other hand, where barges 
were bought second-hand for $59,000, the cost of recondi¬ 
tioning was $400,000 and the barges had been idle for k 
year due to the completion of a bridge which rendered un¬ 
necessary their former use as ferries, the purchase price 
and reconditioning cost were certified. A similar rule wap 
applied to already existing plants or buildings, although in' 
such cases it was ordinarily easier to prove the transfer 
was necessary. Thus, while acquisition of an existing graih 
storage elevator was denied certification, the acquisition oj’ 
a textile factory which w~as going to be junked, was certified! 
Purchase of a brewery to be used for dried egg production 
(urgently required by Lend-Lease) was certified: such conj- 
versions from normal use to war use were, indeed, com! 
mon—from production of permanent waving machines td 
aircraft instruments, from soda fountain equipment to maj 
chine guns, from pants pressing to 20 mm. shot, from coffins 
to shells. With second-hand equipment such as tools, oi} 
materials, it was not ordinarily feasible to inquire as to 
previous use, and certification was made where the acqui¬ 
sition was necessary. Inquiry, in fact, had revealed on 
occasion a decided increase in usefulness; an example was 
use by an ordnance manufacturer of steel acquired from a 
World’s Pair Building. 

Defense Plant Corporation Facilities. The Defense Plant 
Corporation had been organized by the Reconstruction 
Finance Corporation to finance war facilities which were! 
to be privately operated but government-owned (owned bv| 
the Defense Plant Corporation) and leased to the operator. 
In certain cases the operator desired to purchase the facil¬ 
ity from the Defense Plant Corporation. Such acquisition 
would not have increased over-all productive capacity but 
it would have encouraged use of private capital in war in¬ 
dustry. The conclusion was reached that, in general, acqui- 
sions from the Defense Plant Corporation were not within 
the scope of the Amortization Law and applications for 
their certification were denied. 
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Motive. The applicant’s motive in making the ex- 
138 pansion was not inquired into. A tramway installed , 
in a coal mine was certified on evidence that it in- 
cerased production despite an indication that the appli¬ 
cant’s motive was to save money in disposing of waste 
material. Similarly, an addition to power plant facilities 
apparently made to save costs was certified on evidence that j 
the addition saved fuel. The original use of the facility, 
however, was considered important. In an early case, a 
building had been erected to produce 70% peacetime prod- , *j 
ucts and 30% war products. A 30% certificate was granted. 
Later, the owner (without additional expense) converted 
the remaining 70% of its plant to war work and requested 
100% certification. The request was denied. In a some- , 
what similar case, a plant was erected to produce an un¬ 
necessary product (91 octane gasoline) in 1940. Two years 
later, the applicant erected additional facilities which, when 
combined with the 1940 facilities would produce a necessary 
product (100 octane gasoline). Certification was limited to 
the 1942 facilities. In yet another case, the applicant 
started to build a factory for production of electric sirens. 
Before construction was completed, the applicant was ad¬ 
vised that electric sirens were not necessary. It accord- \ ' 
ingly completed its building to produce certain Ordnance 
supplies (which were necessary). The entire construction 
was certified. 

Efforts to Limit Amortization 

By the spring of 1943 it was becoming apparent that the 
chief limiting factor in the production of war supplies no 
longer was facility capacity but materials and manpower. 

The use of steel and manpower to create factories, which 
could not then be fully used because of a lack of materials 
and workers, would do injury to the war effort. The search 
for maximum war production now required, not an encour¬ 
agement of facility expansion, but a curbing of it. On May 
12, 1943 the War Production Board publicly announced: 


I 
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With the exception of certain special programs, soine 
special machinery, and further expansion of raw materials 
production, the United States at last has the machine tobls 
and the capital equipment it needs to build production to 
defeat the Axis. For the first time in its history, the nation 
now has a physical plant adequate to make the maximum 
use of its*resources in men, skill and materials. 

An examination of our production effort up to that point 
revealed that the nation had devoted almost as much effort 
to the construction of necessary facilities as it had to the 
actual production of arms and munitions. Thereafter, 1 it 
was believed, the greater part of the plants and materials 
which had been used so far in making machinery and equip¬ 
ment ought to be devoted directly to manufacturing planes, 
guns, tanks, and other munitions. It was suggested, there¬ 
fore, that steps be taken either to restrict certification vefy 
rigidly, or to terminate it entirely. 

Another factor also suggested the need for a re- 
139 consideration of the amortization problem. The 
broad language of the act did not limit amortization 
to facilities for producing supplies for direct military or 
naval use. An increasing number of applications came in 
for certification of facilities in fields not under the control 
of the War and Navy Departments. Facilities needed }n 
connection with transportation, the processing of food, and 
the production of raw materials were all deemed necessary 
by the agencies charged with coordinating these activities. 
During the period when facilities for direct military and 
naval supplies constituted the bulk of the expansion pro¬ 
gram, and other facilities were of minor significance, cer¬ 
tification of cases of the latter type had been made by the 
War and Navy Departments upon the recommendation of 
the other agencies. However, in view of the fact that the 
War and Navy Departments were usually not directly con¬ 
versant with the needs of the particular cases, it was 
thought that, if these cases were going to increase, certifji- 
cation ought to be by some other agency better able to judcje 
their merits. 
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On June 25, 1943 the matter was submitted to the Office 
of War Mobilization, with a suggestion of possible alterna¬ 
tives. The Director of War Mobilization, after considering 
the matter, directed the War and Navy Departments to 
amend the regulations governing the issuance of Necessity 
Certificates so as to provide that certification should be 
discontinued. He did suggest, however, that the issuance 
of certificates for facilities for a military or naval supply 
might still be authorized in exceptional and limited cases 
where the need had been determined before expansion. A 
survey among the supply services of the War Department 
had revealed that in some programs further expansion was 
required. 

Therefore, an amendment to the existing regulations was 
submitted to the President for approval. This provided 
that, with the exception of facilities contracted for before 
the date of the amendment, no facility could be considered 
for certification unless the certificate was issued before the 
expansion started. It also provided that further certifica¬ 
tion under this restriction should be made only in cases of 
facilities for a supply for military or naval uses, and then 
only after consideration of the relative advantage of gov¬ 
ernmental financing as against private financing with amor¬ 
tization. Simultaneously, the technical services of the War 
Department were advised that, where additional facilities 
were required and were not available from Government- 
owned facilities, and the private companies which could 
provide them were unwilling to finance them without amor¬ 
tization, arrangements should be made for Government 
financing. A few cases, it was recognized, might still arise 
which ought to be handled by amortization, but they would 
be limited to exceptional situations. 

The amendment was approved by the President on Octo¬ 
ber 5,1943. Subsequently, notwithstanding the amendment, 
the War Department was strongly urged to issue certifi¬ 
cates for facilities for purposes not directly military but 
nevertheless claimed to be essential to national defense. 
The Office of Defense Transportation, in particular, had 
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urged that transportation facilities be expanded to relieve 
the tight situation created by increasingly heavy shipnjients 
to the West Coast. On November 1, 1943, the jWar 
140 Department called this situation to the attention of 
the Office of War Mobilization with the suggestion 
that, if certification was to he made in such cases, it shjould 
be done by the War Production Board. Thus, the question 
of amortization could be settled by the same agency vjhich 
authorized the use of materials for the contemplate^ ex¬ 
pansion. On December 17, 1943, the President, by Execu¬ 
tive Order, transferred the function of issuing Necessity 
Certificates in all future cases from the Secretary of }Yar 
and the Secretary of the Navy to the Chairman of the }Var 
Production Board. The War and Navy Departments, how¬ 
ever, were to decide the applications then on file. 

Non-Necessity and Payment Certificates. By Executive 
Order No. 9486 of September 30, 1944, the power and the 
responsibility of the War Department in the issuance of 
Non-Necessity Certificates was transferred to the Chair¬ 
man of the War Production Board, to be exercised by him 
in connection with his responsibility for guiding reconver¬ 
sion from vrar to peace-time production. By Executive 
Order No. 9490 of October 20, 1944, all the remaining func- 
tions of the War Department in connection with certifica¬ 
tion under Section 124 were likewise transferred to the 
Chairman of the War Production Board. This latter orjder 
covered amendments of Necessity Certificates already | is¬ 
sued and Payment Certificates under subsection (h). Spice 
the War Department had never issued a Non-Necessity Cer¬ 
tificate under subsection (d), and had issued only thjree 
Payment Certificates under subsection (h), Executive Or¬ 
der No. 9490 in effect transferred a function which Ijiad 
never been exercised. 

Statistical Summary 

In the period between the passage of the Tax Amortisa¬ 
tion Act and the transfer of the certification authority to 
the War Production Board, 31,047 applications for Neces- 
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sity Certificates were filed for consideration by the War 
Department. From among that number the War Depart¬ 
ment issued 26,775 certificates covering the whole or part 
of the application. The remaining 4,272 cases were denied, 
withdrawn, or otherwise disposed of. The total dollar 
value of the facilities certified, on the basis of their esti¬ 
mated worth on the date of application, was $4,955,813,- 
760.16. 

A break-down of the figures is provided in the table which 
follows. It should be noted that the total in this table is 
three hundred million less than that cited above. The dif¬ 
ference arises from the fact that the table is taken from the 
statistics compiled, first by the Advisory Commission, and 
later by the statistical sections of the War Production 
Board after the Advisory Commission ceased to be a joint 
certifying authority in October 1941. In this compilation, 
after April 1943, all facilities of less than $25,000 in value 
in any one plant were excluded. The War Department fig¬ 
ures includes them. 


141 Type of Product 

Manufacturing 

Estimated Cost 

Percentage 

Aircraft, Engines, Parts & Access. 

$ 365,731,000 

7.93 

Ship Construction & Repair 

12,234,000 

0.27 

Combat & Other Motorized Vehicles 

100,547,000 

2.18 

Guns 

95,846,000 

2.08 

Ammunition, Shells & Bombs 

135,372,000 

2.93 

Explosives & Ammunition Loading 
Iron & Steel 

13,025,000 

0.28 

Basic 

270,062,000 

5.85 

Fabricated 

Nonferrous Metals & Their Products 

82,009,000 

1.78 

Aluminum & Magnesium 

306,462,000 

6.64 

Other 

56,265,000 

1.22 

Mach. Tools & Other Metal Work. Equip. 158,603,000 

3.44 

Machinery and Elec. Equip. & Appl. 
Chemicals 

213,273,000 

4.62 

Synthetic Rubber 

40,440,000 

0.88 

Other 

Coal and Petroleum Products 

288,405,000 

6.25 

Aviation Gasoline 

437,727,000 

9.49 

Other 

100,863,000 

2.19 

Food Processing 

35,373,000 

0.77 

Miscellaneous 

319,777,000 

6.93 

TOTAL MANUFACTURING 

$3,032,014,000 
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Mining and Industrial Service 

Mining 82,318,000 l|78 

Gas, Light, Heat and Power 

Electric Power Generation 123,837,000 2j68 

Electric Power Transmission 109,032,000 2 36 

Gas Manufacture and Transmission 48,499,000 1|05 

Steam, Heat and Power 6,404,000 0^14 

_ 

TOTAL MINING $ 370,090,000 


1,066,868,000 23Jl3 

17,654,000 0.138 

84,489,000 1 83 

2,371,000 0.05 

TOTAL TRANSPORTATION $1,171,382,000 
Communication 6,419,000 0.14 

Non-Industrial Service 32,931,000 0.71 

_ 

GRAND TOTAL $4,612,836,000 


' Transportation and Related Service 
Rail 

Pipe-line 

Motor, Air and Water 
Terminal Facilities 


142 After the transfer of the certification authority to 
the War Production Board, the War Departrrient’s 
action upon new applications was limited to making recom¬ 
mendations at the request of the War Production I^oard 
when it was claimed that the facilities w^ere necessarjp for 
military supply. The fact that relatively few cases pame 
up in which the need for additional privately finance^ fa¬ 
cilities for military supply was established confirmed the 
War Department in its belief that the need for amortization 
as an inducement to the private financing of such facilities 
had come practically to an end. The War Department dis¬ 
posed of its backlog of about five thousand application^ filed 
prior to the transfer of the certification authority by July 
19,1944. 


Conclusion 

The history of the Tax Amortization Law, and of its ad¬ 
ministration by the War Department, are topics fujll of 
technical and difficult detail. Yet, behind these complexi¬ 
ties, lay the stark necessities of national defense in one of 
the greatest emergencies of our history. We either had to 
build an unparralleled munitions industry within the ^pace 
of a few months or face disaster. We had to do so within 
the framework of the system of private enterprise, not' only 
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because that was the system in which we believed, but also 
because it was the system we had, and any attempt to 
change it suddenly would have brought dangerous confu¬ 
sion and delay. 

This could not be achieved, however, merely be broad dec¬ 
larations of principle. Appeals to patriotism alone could 
not relieve the individual manufacturer of the necessity for 
remaining solvent. He could be asked to undertake the 
rapid expansion which national defense required for an 
activity of uncertain duration, only if he were given rea¬ 
sonable protection against bankruptcy at the end of the 
effort. The Tax Amortization Law was designed to provide 
that protection. 

But the mere passage of the law did not remove the diffi¬ 
culty. Under any circumstances difficult problems of ad¬ 
ministering it would have arisen, problems which, unless 
solved, could largely destroy its intended effect. Danger 
came from two directions. On one side, the law had to be 
administered so as to make it possible for the manufacturer 
actually to secure the protection it -was designed to provide 
and to secure it so promptly that he would begin work at 
once. On the other hand, the Government had to be pro¬ 
tected against any action under the law which might confer 
upon firms using it advantages beyond those legitimate and 
necessary to the enlisting of the cooperation in building 
defense facilities. Under the special circumstances which 
existed between the fall of France and Pearl Harbor, a be¬ 
lief that the Tax Amortization Law was being used as a 
means to gain undeserved profits might have reacted dis¬ 
astrously upon the whole defense program. 

The problem of the administration of the law was, there¬ 
fore, an unusually thorny one. It was necessary to map a 
careful course which would secure haste without waste. 

Little help could be gained from precedent of past 
143 experience. Many difficulties wer encountered. Not 
all of them were solved satisfactorily; perhaps some 
of them never could have been. Nevertheless, we got the 
plants, which in turn produced the guns, tanks, and planes. 




It is a reasonable conclusion that, without the Tax Amorti¬ 
zation Law the construction of our munitions industry 
would have been seriously retarded. Had that occurred, 
our position today might have been very different from 
what it is. 

Robert P. Patterson 
Under Secretary of W^r 

Filed Dec 30 1946 

##•••••#•• 

Exhibit F 

157 Filed Dec 30 1946 

WAR PRODUCTION BOARD 
WASHINGTON, D. C. 

February 9,1^44 

MEMORANDUM 

To: The Industry Divisions, War Production Board 

Facilities and Inspection Branch, 

Production Division, War Department 
The Bureaus of the Navy Department 
U. S. Maritime Commission 
The Office of War Utilities 
The Office of Defense Transportation 
The Petroleum Administrator for War 
War Foods Administration 
Office of the Rubber Director 

From: The Facilities Bureau 

Deputy Director for Tax Amortization 

Attached is a statement designed to be of aid in the (prep¬ 
aration of recommendations. It is not intended to be all 
inclusive. Additional information may, from time to time 
be requested by members of the staff of the Tax Amortiza¬ 
tion Branch. 

Carman G. Blough 
Carman G. Blough 

Deputy Director for Tax Amortization 

Facilities Bureau 
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158- PREPARATION OF RECOMMENDATIONS 
FOR TAX AMORTIZATION 

The Government’s substantial monetary interest in fa¬ 
cilities covered by a Necessity Certificate must be recog¬ 
nized. Amortization represents an abnormal tax deduc¬ 
tion and hence a loss of revenue to the Government. In the 
case of companies in the higher tax brackets, this may 
amount to 81 percent of the cost of the facilities. 

No facility will be certified unless the war effort would 
actually be weakened by the lack thereof. This bears 
upon the degree of essentiality. The facility cannot be 
merely desirable, helpful or appropriate. It must be essen¬ 
tial and must be required exclusively for production of one 
or more of the supplies enumerated in Section (3) (a) of the 
WPB Regulations governing the issuance of Necessity Cer¬ 
tificates. An overall shortage of facilities in the industry 
or a situation covered by Section (3) (b) (ii) of the Regula¬ 
tions must be found to exist. 

In determining whether it is to the advantage of the Gov¬ 
ernment that the facilities be privately financed, considera¬ 
tion must be given to the probable marketability or useful 
value of the facility after the war. It is recognized that 
there is no way by which post-war value can be definitely 
determined at this time. Any facility which will not have 
a reasonably wide market may be assumed to have rela¬ 
tively little post-war sales value, and therefore, it would be 
to the best interest of the Government that it be privately 
financed. On the other hand, if a facility appears to be of 
such a type that it would have a reasonably wide market 
after the war, it may generally be assumed that, provided 
the DPC or other government agency is willing to purchase 
it, it would be to the advantage of the Government that it 
be publicly rather than privately financed with a 100 per¬ 
cent certificate. It may still be advantageous to the Gov¬ 
ernment to have private financing under a certificate if a 
percentage certificate were issued, such percentage being 
based, for example, on excess cost attributable to the war. 
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Reports must contain the findings required by Section 
(3) (b) of the Regulations, the most fundamental of vfhich 
is the finding of an overall shortage of facilities required 
for the production of supplies necessary in the interest of 
national defense. Replacements, acquisitions from an affili¬ 
ate, etc., must be commented on. 

Reports must contain an expression of opinion whether 
it is to the advantage of the Government that the facilities 
be privately financed and must state the reasons. A fajvor- 
able recommendation must contain a statement that, recog¬ 
nizing the Government’s financial interest in a certified 
facility, the facilities listed in Appendix A are so essential 
to the progress of the war that the reporting agency re<pom- 
mens issuance of a certificate. 

Reports must contain a statement of the percentage of 
cost recommended for certification. 

159 

Exhibit G 

Form GA-141 
(7-20-43) 

CIRCULAR SERIES SUPPLEMENT NO. 1 TO GENERAL PROGRA.Ll 

CIRCULAR 

Ncj. 33 

Date: March 8,1|944 

United States of America War Production Board 
Page 1 of 3 I 

To: All Bureau and Division Directors 

Approved: J. A. Krug Program Vice Chairman 

Issued through: L. M. Shea Esq. Office of Procedures 

Subject: Criteria for Preparation of Recommendations 
for Necessity Certificates on Form GA-1231 

Section 1 Purpose: 

.01 The purpose of this supplement is to prescribe re¬ 
vised requirements for reports on applications for Neces- 
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sity Certificates which are hereafter to he incorporated 
as part of Form GA-1231. These requirements are supple¬ 
mentary to the statement that was attached to memoran¬ 
dum to the Industry Divisions, War Production Board, and 
other interested Agencies from the Facilities Bureau Dep¬ 
uty Director for Tax Amortization, dated February 9,1944, 
and are intended to clarify and expand it, but not to change 
it in anyway. (See Page 3.) 

.02 The new' data is designed to furnish the information 
needed to make a decision on an application for a Necessity 
Certificate in most mases, but additional information may, 
from time to time, appear to the sponsor to be pertinent 
or be requested by members of the staff of the Tax Amor¬ 
tization Branch. 

Section 2 Information to be furnished by Sponsoring 

Agency or Division on Form GA-1231: 

.01 The following information must be supplied before 
applications for Necessity Certificates will be approved. 
Sponsoring agencies or industry divisions will be held 
responsible for the presentation of such data. 

1. Is the end product of vital importance to the war 

effort? . If the answrer is “Yes”, state the 

basis for such a conclusion. 

2. Is there an overall shortage of facilities to produce 

as against requirements for this product? . 

If so, explain. 

3. If there is no overall shortage of facilities, is there 

an area shortage? . If so, state why it is 

imperative that the applicant increase production 
facilities rather than have the deficiency made up 
by another source. 

4. Is acquisition or construction by the applicant of 
each facility listed clearly necessary for production 

of the end product? . Specify all facilities 

not clearly necessary. 
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5. Are these facilities wholly or partly a replacement? 
. If so, explain and state what part. 

6. Are these facilities to be acquired from an affili¬ 


ate? 


7. Would the Government be in a good bargaining 

position after the War if these facilities should be 
publicly financed?. If not, state why. 

8. Are they of a type that are likely to have a reason¬ 
able postwar value ?. If not, state why. 

9. Is it reasonable to assume that the facilities are of 

such a type that they may be useful to the applicant 
after the War?. If not, state why. 

10. Comments: 

11. Recommendations: 

A. Based upon the foregoing it is recommended thajt 
the application be denied. 

Signed. 

(over) 

160 General Program Circular No. 33, Supp. No. 1 

Page 2 of 

B. Based on the foregoing it is our opinion that it is t 
the advantage of the Government that the facilitie 
be privately financed. In addition, recognizing thb 
Government’s financial interest in a certified facil¬ 
ity, we are of the opinion that the facilities listed 
in Appendix A are so essential to the progress of 
the War that the issuance of a certificate up to 
.... % of cost is recommended. 


Signed. 


Section 3 Effective Date for Required Information: 

.01 The revised requirements for reports on application^ 
for Necessity Certificates given in Section 2 are to be incor¬ 
porated as a part of Form GA-1231. WTiether the new 
forms are available or not, all reports from Sponsoring 
Agencies or Divisions, dated after March 10, 1944, must 
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contain .this information or they will be returned without 
action. 1 

I 

Section 4 Instruction for determining Recommendation 

on Form GA-1231: \ 

.01 By applying the answers to the questions given in 
Section 2 and eventually to be included on Form GA-1231, 
one of the following recommendations should be made: 

1. That no certificate should be issued. 

2. That the facilities should be partially certified (state 
specific percentage recommended). 

3. That facilities should be certified 100%. i 

.02 In the event that amortization should be allowed, de¬ 
termination as to whether it should be 100% or partial , 
should be made as follows: 

1. One hundred percent certificate will be given only 

when facilities to be amortized are wholly designed 
to manufacture end product exclusively for w r ar pur¬ 
poses or for essential civilian use, and it is not rea¬ 
sonable to assume that they may be useful after the 
war. , 

2. Partial certificate representing excess construction 
or acquisition costs over pre-war costs* will be 
given when facilities to be amortized are wholly de¬ 
signed to manufacture end product exclusively for 
war purposes or for essential civilian use and it is 
reasonable to assume that they may be useful after 
the war. 

3. Partial certificate will be given in appropriate per¬ 
centages under certain other circumstances of an 
extraordinary nature. The following are examples: 

* It is impossible to predict whether post-war costs will be above or below 
present costs, yet it appears equitable to relate them to pre-war costs. Accord¬ 
ingly, pre-war costs are to be used in determining this partial certificate, and 
as a general rule pre-war costs are to be considered as being those in effect 
during the years 1937-1939 inclusive. 
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a. When part of the facilities are appropriate for 
government financing and part for a 100% certifi¬ 
cate, a percentage certificate may be issued foi[ the 
entire project at a percentage which will resujt in 
same amount of tax amortization that would Ijiave 
been allowed had the individual items been leon- 
sidered separately. 

b. When a facility is a replacement, but a morq ex¬ 
pensive facility is required because of special war 
needs than would be required for normal opera¬ 
tions of the Company, a percentage certificate 
may be issued covering the excess of the codt of 
the facility over the cost of the type of facility 
that w T ould have been otherwise required. 

c. When the facility is clearly necessary to the war 
effort, but its capacity or cost is in excess of that 
which is necessary for the war effort, the percent¬ 
age should be determined in such a way as to make 
no amortization allowance applicable to the exbess 
capacity or cost. 

161 General Program Circular No. 33, Supp. No. 1 

Page 3 of 3 

Attachment to Memorandum, February 9, j.944 

Preparation of Recommendations for Tax Amortization 

The Government’s substantial monetary interest in facil¬ 
ities covered by a Necessity Certificate must be recognized. 
Amortization represents an abnormal tax deduction and 
hence a loss of revenue to the Government. In the case of 
companies in the higher tax brackets, this may amount to 
81 percent of the cost of the facilities. 

No facility will be certified unless the war effort wjrald 
actually be weakened by the lack thereof. This bears hpon 
the degree of essentiality. The facility cannot be merely 
desirable, helpful or appropriate. It must be essential and 
must be required exclusively for production of one or more 
of the supplies enumerated in Section (3) (a) of the WPB 
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Regulations governing the issuance of Necessity Certifi¬ 
cates. An overall shortage of facilities in the industry or a 
situation covered by Section (3)(b)(ii) of the Regulations 
must be found to exist. 

In determining whether it is to the advantage of the Gov¬ 
ernment that the facilities be privately financed, considera¬ 
tion must be given to the probable marketability or useful 
value of the facility after the war. It is recognized that 
there is no way by which post-war value can be definitely 
determined at this time. Any facility which will not have 
a reasonably wide market value may be assumed to have 
relatively little post-war sales value, and therefore, it 
would be to the best interest of the Government that it be 
privately financed. On the other hand, if a facility appears 
to be of such a type that it would have a reasonably wide 
market after the war, it may generally be assumed that, 
provided the DPC or other government agency is willing 
to purchase it, it would be to the advantage of the Govern¬ 
ment that it be publicly rather than privately financed with 
a 100 percent certificate. It may still be advantageous to 
the Government to have private financing under a certifi¬ 
cate if a certificate were issued, such percentage being 
based, for example, on excess cost attributable to the war. 

Reports must contain the findings required by Section 
(3) (b) of the Regulations, the most fundamental of which 
is the finding of an overall shortage of facilities required 
for the production of supplies necessary in the interest of 
national defense. Replacements, acquisitions from an affili¬ 
ate, etc., must be commented on. 

Reports must contain an expression of opinion whether 
it is to the advantage of the Government that the facilities 
be privately financed and must state the reasons. A favor¬ 
able recommendation must contain a statement that, recog¬ 
nizing the Government’s financial interest in a certified 
facility, the facilities listed in Appendix A are so essential 
to the progress of the war that the reporting agency recom¬ 
mends issuance of a certificate. 
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Reports must contain a statement of the percentage of 
cost recommended for certification. 

Inquiries should be directed to the Tax Amortization 

Branch, Facilities Bureau. 

* * * * * « * * 

165 Filed Apr 21 1947 

Motion of Defendant for S ummar y Judgment 

Now comes the defendant Philip B. Fleming, Temporary 
Controls Administrator, and moves the Court to grant siim- 
mary judgment for the defendant on the ground that th^re 
is no genuine issue as to any material fact and that s|aid 
defendant is entitled to such judgment as a matter of l^w. 
In support of this motion the Court is respectfully referred 
to the affidavit of Sidney T. Thomas, Chief, Tax Amortisa¬ 
tion Branch, Civilian Production Administration, and the 
defendant’s memorandum and reply memorandum of 
points and authorities in support of this motion and the 
defendant’s motion to dismiss the complaint. 

John F. Sonnett, 
Assistant Attorney General, 

George Morris Fay, 

United States Attorney, 

Edward H. Hickey, 

Special Assistant to the 

Attorney General, 
Attorneys for the Defendant. 

##*##•**** 

168 Filed June 17 1947 

Opinion 

Plaintiff is a manufacturer of a graphite product knojvn 
as “graphitar.” It is used particularly in the manufac¬ 
ture of marine and aircraft engines. In 1943 the demapd 
for graphitar began to exceed the capacity of plaintiff’s 
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plant. Accordingly, plans were made for a factory addi¬ 
tion and for the necessary machinery and equipment 
therein required. On June 27,1943, plaintiff filed an appli¬ 
cation for a certificate of necessity under Section 124 of the 
Internal Revenue Code, in order that it might secure a 
deduction for amortization of the entire cost of the factory 
addition upon its Federal income and excess profit tax 
returns, and on October 28, 1943, a necessity certificate was 
issued therefore. 

On May 29,1944, plaintiff filed an application for a neces¬ 
sity certificate covering facilities (machinery, etc.) for use 
in the factory, which had then been constructed. There¬ 
after plaintiff received a communication dated July 17, 
1944, and entitled “letter of predetermination,’’ stating 
that these facilities were eligible for tax amortization on a 
35% basis, provided the date of acquisition was subsequent 
to the date of such letter. On July 27, 1944, plaintiff filed 
an affidavit showing that a portion of such facilities had 
been acquired prior to the date of the letter of predetermi¬ 
nation and that the balance had been acquired thereafter; 
whereupon there was issued to the plaintiff a necessity 
certificate for that part of the facilities listed as 
169 being received after the date of the letter of prede¬ 
termination, up to 35% of their cost. Thereafter 
plaintiff demanded the issuance of a certificate which would 
include the entire cost of all the facilities, irrespective of 
the date of acquisition. This being refused, plaintiff 
brought this action to compel its issuance. 

Defendant first moved to dismiss the complaint, and sub¬ 
sequently moved for a summary judgment. The action is 
before me for decision on these motions. 

The issuance of this certificate of necessity is authorized 
by Section 124 of the Internal Revenue Code, 26 U. S. C. 
124. Designed to stimulate the investment of private capi¬ 
tal in defense facilities, this statute authorized the amor¬ 
tization of their cost as a tax deduction over a period of 
five years or less. 
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Plaintiff contends that defendant’s predecessor, the Wjar 
Production Board, 1 had no legal right to issue a necessity 
certificate for only 35% of the cost of the facilities acquired 
after the date of the letter of predetermination, but, onjce 
having determined to issue a necessity certificate, was re¬ 
quired to issue one for the entire cost of the facilities Ac¬ 
quired, both before and after such date. 

The applicable provisions of this statute are contained 
in Section 124(f) of the Internal Revenue Code, readiiig, 
so far as material, as follows: 


“(f) . . . In determining 
emergency facility— 


. the adjusted basis of &n 


“(1) There shall be included only so much of tfie 
amount otherwise constituting such adjusted ba^is 
as is properly attributable to such . . . acquisition 
after December 31, 1939, as either the Secretary of 
War or the Secretary of the Navy has certified as 
necessary in the interest of national defense during 
the emergency period, which certification shall be 
under such regulations as may be prescribed from 
time to time by the Secretary of War and the Secre¬ 
tary of the Navy, with the approval of the President. 
###*#### 

“(3) The certificate provided for in paragraph (I) 
shall have no effect unless an application therefor is 
filed before the expiration of six months after t|ie 
beginning of such construction, reconstruction, erec¬ 
tion, or installation, or the date of such acquisi¬ 
tion ...” 

The applicable provisions of the Regulations 2 prescribed 
under the above-quoted statute are as follows: 


170 


i Defendant’s immediate predecessor was the Temporary Controls Adminis¬ 
trator, whose predecessors were, in the order named, Civilian Production 
Administrator and the War Production Board, the Cairman of which was vested 
with the functions of the Secretary of War and the Secretary of the Navy 
under Section 124 of the Internal Revenue Code. 

Executive Order No. 9S41, April 23, 1947. 

Executive Order No. 9809, December 12, 194G. 

Executive Order No. 9638, October 4, 1945. 

Executive Order No. 9406, December 17, 1943. 

~ Regulations governing the issuance of necessity certificates under Sectijon 
124(f) of the Internal Revenue Code prescribed by the Chairman of the W]ar 
Production Board with the approval of the President, dated December 17, 1943. 
8 F.R. 16964. 
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“ (3) (c) (vi) Government and privately financed facili¬ 
ties. Necessity Certificates will be issued only where 
it is to the advantage of the government that the 
facilities in question be privately financed. 

“(4) Application must be filed before construction is 
begun or date of acquisition. The construction, recon¬ 
struction, erection, installation or acquisition of a facil¬ 
ity will not be deemed necessary within the terms of 
these regulations unless a determination of necessity 
is made by the certifying authority prior to the begin¬ 
ning of the construction, reconstruction, erection, in¬ 
stallation or date of acquisition.” 

It will be noted that Section 4 of the Regulations, above 
quoted, provides that the acquisition of a facility will not 
be deemed necessary unless a determination of necessity is 
made prior to the date of acquisition. Defendant’s action 
in limiting the certificate of necessity to the facilities ac¬ 
quired after the letter of predetermination appears to be 
authorized by this regulation, and plaintiff does not contend 
to the contrary. Instead, it places its reliance upon the 
claim that the regulation contravenes the statute. The ques¬ 
tion, therefore, is whether the six-month period may be 
shortened by regulation, the effect of which was to apply a 
brake on over-expansion of plant facilities, by requiring 
their necessity to be determined prior to acquisition in 
order to be eligible for tax amortization. As above set 
forth, the statute provides that the necessity certificate 
shall have no effect unless application therefor is filed be¬ 
fore the expiration of six months after date of acquisition. 
But the statute also contemplates its implementation by 
regulation, and expressly provides that certification 
171 of necessity shall be under regulations prescribed 
from time to time by the executive officials. Under 
defendant’s interpretation, the statute permits these offi¬ 
cials, in the exercise of discretion, to shorten, by regulation, 
the time for filing applications for necessity certificates, but 
places an outside limit of six months on their effectiveness, 
beyond which executive discretion ceases. This construc¬ 
tion would seem to be warranted, in view of the clear pur- 
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pose of Congress to provide flexibility in administratibn to 
meet changing conditions and circumstances in the prosecu¬ 
tion of the defense program; but in any event, defendant’s 
construction being reasonable, it cannot be set aside by the 
courts in this proceeding. 3 j 

In respect of the second contention of plaintiff, that the 
statute does not authorize defendant to limit the amortiza¬ 
tion deduction to 35% of the cost, it should be pointed out 
that the statute requires that there shall be included ONLY 
SO MUCH of the amount as is properly attributable to 
acquisition after December 31,1939, as either the Secretary 
of War or the Secretary of the Navy [later Chairman, War 
Production Board] has certified as necessary in the interest 
of national defense, which certification shall be under such 
regulations as may be prescribed from time to time bjj - the 
executive officials with the approval of the President. 
Among the regulations prescribed is Section (3) (c) (vi), 
supra, which provides that necessity certificates wilji be 
issued only where it is to the advantage of the government 
that the facilities be privately financed. Certification ufider 
this statute, as implemented by this regulation, 


172 clearly involved an exercise of discretion, which will 
not be set aside unless unreasonable, arbitrary, or 
capricious. 4 Here the certification was made pursuant to 
an established policy of the War Production Board which, 
after December 17, 1943, was vested with the functions of 


3 Adams v. Nagle, 303 U. S. 532, 542. 

Wilbur v. United States ex rel Kadrie, 281 U.S. 206, 219. 

Work v. United States ex rel Rives, 267, U.S. 175, 182, 183. 

United States ex rel Riverside Oil Co. v. Hitchcock, 190 U.S. 316, 3^3. 
Thomas v. Vinson, 80 U.S. App. D.C. 346, 349. 

Red Canyou Sheep Co. v. Ickes, 69 App. D.C. 27, 41. 

United States ex rel Corbin v. Doyle, 68 App. D.C. 100, 104. 

United States ex rel White v. Coe, 68 App. D.C. 218, 220. 

Ickes v. Pattison, 65 App. D.C. 116, 119. 

Reichelderfer v. Johnson, 63 App. D.C. 334. i 

Stookey v. Wilbur, 61 App. D.C. 117, 118. 

4 Wilbur v. United States ex rel Kardie, supra. 

Work v. United States ex rel Rives, supra. 

United States ex rel Riverside Oil Co. v. Hitchcock, supra. 

Calf Leather Tanners Assn. v. Morgenthau, 65 App. D.C. 93, 98, 99. 
United States ex rel Bowling v. Hines, 60 App. D.C. 180, 181. 

McCarl v. Rogers, 60 App. D.C. 111. 

McCarl v. Walters, 59 App. D.C. 237, 238. 
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the Secretary of War and the Secretary of the Navy (Ex¬ 
ecutive Order 9406). This policy limited amortization to 
excess war cost (estimated at 35%) in the case of facilities 
having presumptive postwar utility, which was found by 
the Board to be true of the facilities here involved. This 
would appear to be in furtherance of the legislative purpose 
to encourage capital investment in the defense effort which 
would not be available because of fear that such investment 
would have no postwar value, and at the same time main¬ 
tain the amortization benefits under such control that they 
would not unduly injure the revenue. Thus there is no 
showing that the exercise of this discretion comes within 
the exception permitting courts to intervene. So far as its 
exercise involves interpretation of the statute in question, 
the statement made in the preceding paragraph is equally 
applicable to the point here under discussion. 

Accordingly the motion for summary judgment will be 
granted. Counsel will present, on notice, judgment carry¬ 
ing this opinion into effect. 

David A. Pine 

Justice 

June 17th, 1947 

*•••#••••* 

173 Filed June 27 1947 

Order 

Upon consideration of the motion of defendant for a sum¬ 
mary judgment, and pursuant to opinion filed herein on 
June 17,1947, it is, by this Court, this 27th day of June 1947, 

Ordered that said motion for summary judgment be and 
the same is hereby granted, and that judgment be and the 
same is hereby entered for defendant. 

David A. Pine 

• ••••••••• 
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174 Filed Sep 19 1947 

Notice of Appeal 

Notice is hereby given that The United States Graphite 
Company, Plaintiff in the above-entitled action, appeals to 
the United States Court of Appeals for the District of 
Columbia from the Order of the District Court entered in 
this action on June 27, 1947, whereby the Court entered 
summary judgment for the above named defendant. 

J. Makvin Haynes 

Attorney for Appellant 
916 Investment Building, 
Washington 5, D. C. 

#*######*# 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9680. 


THE UNITED STATES GRAPHITE COMPANY, 

Appellant, 

v. 

WILLIAM AVERELL HARRIMAN, SECRETARY Oil 

COMMERCE, Appellee. 


REPLY BRIEF FOR APPELLANT. 


Appellee’s brief fails to answer appellant’s contentions.! 
He also fails to show wTiy the cases cited by appellant un¬ 
der Points I and II are not applicable. Appellee does not 
cite a single case to support bis contentions under Points 
I and H. 

Principally, appellee’s brief is composed of gener-j 
alities in an attempt to justify the two acts performed by 
the War Production Board, all of which are advanced on 
the assumption that that Board had discretionary power to 
perform the acts under the statute. The question involved 
in this proceeding is not: Did the War Production Board 
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exercise its discretionary power fairly and reasonably? In¬ 
stead the question is: Did the War Production Board have 
discretionary power to perform two ministerial acts which I 
appellant has questioned? Therefore, much of what ap¬ 
pellee has said will be found immaterial and irrelevant. 

ARGUMENT. i 

Before discussing appellee’s various contentions, brief 
reference should be made to that part of the brief headed 
“Background of the Act” (pp. 11-14). 

As to Appellant’s Statement of the Background of the Act. 

In this section of appellee’s brief (pp. 11-14), appellee sets 
forth his conception of the purpose of section 124. But to 
find the purpose of Congressional legislation, when it is 
not stated in the law itself, it is always necessary to resort 
to Congress,—to the hearings, committee reports, and de¬ 
bates of that legislative body. Appellee’s statement of the 
purpose of section 124 is noteworthy in that it contains i 
not a single citation to the very extensive hearings, reports 
and debates of Congress relating to the original enactment! 
This Court is respectfully requested to compare appellee’s 
unsupported assertion of opinions and conclusions with the 
legislative history set forth in appellant’s principal brief 
(pp. 16-19, 27-29, 37-45). 

The principal difference between the two statements is i 
that appellee attempts to show that everything in respect 
to the amortization provision was left indefinite, uncertain i 
and to the discretion of administrative officers. On the 1 
other hand, appellant has shown that Congress sought to 
make the statute certain and, to use the language of the i 
President, to leave no doubts in the minds of taxpayers i 
as to their tax liability. Appellant showed in its opening 
brief (p. 27-29; 37-45) that the War and Navy Depart¬ 
ments appeared before the two Committees of Congress to 
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stress that a definite special amortization law should |be 
passed. This thought is summarized by Assistant Secre¬ 
tary of the Navy Lewis Compton, who testified before the 
joint hearings of the Committee on Ways and Means of the 
House and the Committee on Finance of the Senate as fal¬ 
lows (Joint hearings, 76th Cong., 3d Sess., August 9,10, lj2, 
13 and 14, 1940, p. 29): 

“The Navy Department is also very vitally inter¬ 
ested in the clause in the tax bill under consideration 
which definitely stipulates in advance the amortization 
period which will be allowed for depreciation of plaht 
and facilities. Industry and business must know tile 
rules of the game before the game is played rather 
than when the game is over. The inability of the manti- 
facturers to predetermine the rate of depreciation pre¬ 
sents a very serious problem to the Navy Department 
particularly in respect to our aircraft program.” 

Congress wrote definite rules for the playing of thp 
game. The War Production Board not only changed the 
rules of the game, but it changed the rules in the middle of 
the game. The rules of the game cannot be certain an<ji 
known in advance of entering the game if an administraj- 
tive officer can in the middle of the game change the date£ 
for filing an application. And, likewise, there can be no 
certainty if while a taxpayer is in the midst of acquiring 
or constructing the facilities, a newly appointed adminisl- 
trator can fix a smaller amount of cost for facilities to bq 
acquired, which amount was 65 percent less than the cost 
allowed by the previous administrator for a part of thq 
facilities already constructed or acquired. In the case at 
bar there is no reason whatever why the machinery should 
not have been amortized on the same basis as had been 
allowed for the building. 

In his discussion of the background of the Act, appellee 
very carefully avoids referring to the fact that the Com 
gressional history and the Patterson Report definitely es-j 
tablish that the amortization deduction was to be on thei 
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basis of entire cost, and that no consideration whatsoever 
was to be given to the fact that the facility would or would 
not have use or value in post-war operations (see appel¬ 
lant’s opening brief, pp. 27-29; pp. 37-45). 

L 

As to Appellee’s Contention that Section 124 Grants the 
War Production Board Discretionary Power (1) to 
Shorten the Time Specified Therein for Filing an Ap¬ 
plication for a Necessity Certificate and (2) to Require 
that a Determination of Necessity Be Made Before 
Acquisition. 

At pages 12 and 13 of its opening brief, appellant com¬ 
pared, in parallel columns, Section 124(f)(3) and appel- i 
lee’s regulation changing the dates fixed by Congress for i 
filing an application for a Necessity Certificate, and showed 
that the regulation of appellee was in direct conflict with ! 
the four dates fixed by Section 124(f)(3). If appellant’s 
contention is incorrect, then appellee in his brief, which is 
a reply brief, should have pointed out to this Court wherein 
the dates fixed in the regulation do not conflict with the 
four dates fixed by the statute. 

Instead of attempting to answer appellant’s analysis of 
the statute and the regulation, appellee at page 15 quotes 
only a part of Section 124(f)(3) so as to include oydy one i 
of the four dates fixed by that subsection for filing an ap- i 
plication for a Necessity Certificate. Just why does appel¬ 
lee omit these other three dates from his quotation of Sec¬ 
tion 124(f) (3) ? The answer is obvious. Appellee realizes 
that he cannot reconcile his argument with the other three 
definite dates fixed by that subsection. 

Reference to these same alternative dates set out in sec- ' 
tion 124(f)(3) also gives a complete answer to appellee’s 
contention at page 16, which we quote: 

“From the clear language of the statute, therefore, 
Congress has conferred no absolute right on either the 
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appellant or any other applicant or taxpayer to file an 
application either within the six months period or any 
other period.” ... (Italics by appellee.) 

I 

When the alternative dates were written into section 1124 
(f)(3) the six months period after acquisition had already 
expired with respect to many facilities acquired by tax¬ 
payers. In such cases, taxpayers could rely for certification 
only on the alternative dates fixed by Congress—that is, 
either December 1, 1941, or six months after enactment of 
the Revenue Act of 1942 (October 21, 1942). Was tl^ere 
no absolute right granted by Congress in these situati 
Appellee’s argument is that although Congress fixed 
dates for applications, the executive branch had pojwer 
immediately to issue a regulation requiring application be¬ 
fore acquisition, and thereby deprive such taxpayers of 
any right to amortization of facilities already acquired. To 
state the argument is to refute it. No one can seriously 
believe that Congress would enact a statute fixing a time 
within which a taxpayer might exercise the right to apply 
for a necessity certificate relating to facilities already 
acquired, and at the same time authorize the executive 
branch to deprive the taxpayer of that right in the next 
hour or the next day. Appellee cannot point to so much 
as a single word in section 124(f)(3) which even intimates 
that Congress granted any such power to the executive. 
The grant of power is not in the section, and it cannot be 
implied to reach the absurd and unjust result to whfcli 
appellee’s argument leads. 

Appellee attempts to incorporate into subsection (f)(3) 
the grant of power contained in section 124(f)(1) to make 
regulations for the certification of necessary facilities. At 
page 15 of appellee’s brief, he quotes part of Section i24 
(f)(3) and then states: “And this same subsection (italics 
supplied) provides in paragraph (1)” that the certification 
shall be under administrative regulations. Thus, appellee 
admits that subsection (f)(3) contains no discretionary 
authority and seeks to overcome that obvious deficiency 
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in his argument by relying upon subsection (f)(1). But 
the grant of regulatory power in subsection (f)(1) relates 
only to the determination of the necessity of facilities in 
the interest of national defense. On the other hand, sub¬ 
section (f) (3) is not in any w^ay concerned with necessity 
or nonnecessity, but solely with the time period within 
which applications for determination and certification of 
necessity must be filed. The time of filing an application 
for a certificate does not make the facility necessary or 
unnecessary in the interest of national defense. Yet that 
is the substance of appellee’s argument. He says, in effect, 
that inasmuch as Congress gave the War Production Board 
discretion to determine necessity it also gave the Board 
discretion to determine the time of filing, because if a 
facility is acquired before its necessity is determined it 
cannot be a necessary facility. So stated, the absurdity of 
the argument is apparent. Plainly, Congress can fix defi¬ 
nite and unalterable dates for filing applications and at the 
same time grant discretionary power to the executive to 
determine whether a facility is in the interest of national 
defense. That is precisely what Congress did in section 
124 and appellee cannot avoid the plain terms of subsection 
(f)(3) by transplanting, into it a regulatory power con¬ 
tained in and limited to subsection (f)(1). As will appear 
on page 14 hereof, the power to issue regulations, as pro¬ 
vided in subsection (f)(1), w’as the usual power granted 
to an administrative officer, and was not intended to 
permit the administrative officer to change any dates fixed 
by Congress or to change any other provisions of the 
statute. 

In conformity with appellee’s assertion that subsection 
(f)(3), as amended, granted no absolute rights to' tax¬ 
payers, he states at page 17 that the sixty days and the 
six months extensions were “for the benefit and at the 
request of the Government agencies administering the 
law.” (For discussion of these amendments see appellant’s 
opening brief, pp. 16-19). To support this assertion, appel- 


lee sets forth, at page 17, a quotation from the House aijd 
Senate Reports made at the time the sixty day amendment 
was enacted. This quotation, which is from the intro¬ 
ductory part of the Report of the Ways and Means Com¬ 
mittee, is not fair as it does not reveal what these two Corh- 
mittees said. Detailed extracts from this report have bee^i 
set forth in the appendix herein to show that appellee Is 
statement is incorrect. An examination of the report wifi 
show that the amendment extending the time for filing ajn 
application for a Necessity Certificate was made retro¬ 
active. This retroactive feature of the amendment in itself 
is sufficient to show that appellee’s statement is incorreqt 
because this retroactive provision was for the sole benefit 
of taxpayers. (Appendix herein p. 45.) 

The sixty day and the six month amendments werfe 
made by Congress for the protection of taxpayers, guarf- 
anteeing them that they could safely go ahead with cont- 
struction and acquisition of emergency facilities without 
waiting first for certification as to the necessity thereofj. 
It is true that these two amendments were also passed tcf 


assist the War and Navy Departments in the administraj 
tion of the Act, but the primary purpose of the amende 
ments was to encourage private industry to invest theiil 
private capital in emergency facilities. Appellant relied 
upon the extended time for filing an application. The War 
Department had advised appellant that the construction of 
the new building and the acquisition of the machinery were 
necessary in the interest of national defense. Appellant, 
therefore, proceeded with the construction of the building 
and the acquisition of the machinery by securing the neces¬ 
sary priority ratings from the War Production Board. 
Within the time fixed by the statute, appellant filed the 
application for a Necessity Certificate for the machinery. 
The Necessity Certificate for the building had already 
been issued for entire cost. Appellant had been urged to 
build the new building and to acquire the machinery, and 
there is no reason whatever why it should not be given the 
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benefit of filing its application within the period fixed by 
the statute. If there had been any good reason for 
changing the statute and reverting to the predetermination 
provision as it originally appeared in the 1940 version of 
subsection (f)(3), the War Production Board should have 
requested Congress to make the change as had been done 
on two previous occasions. 

n. 

As to Appellee’s Contention that Section 124 Grants the 
War Production Board Discretionary Power to Limit 
the Amortisation Deduction of Appellant’s Machinery 
to “Excess War Cost” (35% of Entire Cost). 

At the very outset appellee misstates appellant’s conten¬ 
tion under Point II when he states that (p. 21): 

‘ *... The Graphite Company contends that the certifica¬ 
tion of only 35 percent as being necessary in the interest 
nf national defense was erroneous because the execu¬ 
tive considered in making this determination the ques¬ 
tion whether it was to the advantage of the Govern¬ 
ment that the facility be privately financed, using as 
a guide postvrar value of the machinery and its excess 1 
war cost. ...” 

Appellee gives no page reference to appellant’s brief to 1 
support the statement. Appellant has never made such a 
contention. Briefly summarized, appellant’s contention 
under Point II is as follows: 

1. The War Production Board had discretionary 
power only to certify that an emergency facility (not 
cost) was necessary in the interest of national defense. 

2. In exercising this discretion, the War Production 

Board could certify that the full facility or a part of 
the facility was necessary in the interest of national 
defense, but such determination had to be confined to 
the physical facility itself. i 
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3. After the War Production Board had exercised its 
discretion by determining that the facility was in full 
or in part necessary in the interest of national defdnse, 
the War Production Board had no discretion whatever 
over the amount of cost which should be included for 
amortization purposes, as subsection 124(f)(1) directs 
that cost (not excess war cost) should be included for 
the full facility or that part of the facility as the ease 
might be. 

4. In exercising its discretion as to whether a facility 
(not the cost thereof) was necessary in the interest of 
national defense, the War Production Board could 
decide whether or not it was to the advantage of the 
Government to have the facility publicly or privately 
financed, but this means public financing in the true 
sense of the term and required that the Government 
actually purchase the machines with public funds and 
be the owner thereof. The granting hy Congress of 
the special amortization deduction is not public finan¬ 
cing, and was not so contemplated by Congress or 
defined as such in the statute. 

5. Having exercised its discretion in the case at bar 
that all of the machines were necessary in the interest 
of national defense, and having determined that ihe 
machines should be privately financed, and the satne 
in fact were financed with private funds of appellant, 
the War Production Board was directed by the statute 
to include the cost (not excess war cost or partial cost) 
for amortization purposes. 

At pages 22 and 23 appellee contends that the last clause 
of Section 124(f)(1), reading “as either the Secretary of 
War or the Secretary of the Navy has certified as necessary 
in the interest of national defense during the emergency 
period, which certification shall be under such regulations 
as may be prescribed from time to time by the Secretary 
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of War and the Secretary of the Navy, with the approval 
of the President,” modifies or limits all words that precede 
the clause. Our opening brief shows that such a construc¬ 
tion is contrary to the rules of grammar and statutory 
construction (see Op. Br. pp. 32-37, and in particular the 
cases cited on pages 35 and 36). Appellee does not even 
attempt to show why the cases cited by appellant and the 
rules of statutory construction do not apply. Also, appel¬ 
lee cites no cases or authorities to support his construction. 
These well established rules of statutorv construction and 
the cases, we submit, cannot be dismissed by silence. 
If appellee’s contention is correct that the last clause 
of Section 124(f)(1) modifies or limits all words 
that precede it, it would appear that he could have at least 
found one case or one authority on statutory construction 
to support his interpretation of the statute. 

The only case cited by appellee (p. 29) appears under 
that subdivision of Point II wherein he contends that the 
legislative history supports his interpretation of Section 
124(f) (1). Appellee erroneously quotes from a recent deci¬ 
sion of the Supreme Court in the case of Northern Pacific 
Railway Company v. United States, 67 Sup. Ct. 747, de¬ 
cided March 3, 1947. The correct quotation from that de¬ 
cision should read: 

“. . . But it is a familiar rule that where there is any 
doubt as to the meaning of a statute which ‘operates as 
a grant of public property to an individual, or the re¬ 
linquishment of a public interest,’ the doubt should be 
resolved in favor of the Government and against 
the private claimant. ...” 

Appellee included as a part of the Court decision the 
statement,—“That principle is applicable here where the 
Congress by enacting Section 124 granted an economic privi¬ 
lege of great value. See also Southern Pacific Co . v. 
R. F. C., 161 F. (2d) 56 (C. C. A. 9, 1947).” Section 124 
was not involved in the Northern Pacific Railway case, 
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supra, and the foregoing quotation does not appear hs a 
part of that decision. 

The decision in the Northern Pacific case, supra, hag no 
application. In the case at bar, there was no grant of “pub¬ 
lic property”, and there is no “private claimant.” 

In the case of Trojan Powder Co. v. United States, 13 P. 
Supp. 61 (Jan. 6, 1936), certiorari denied 298 U. S. (574, 
which involved an amortization deduction under the old 
1918 law, the U. S. Court of Claims said: 

“The purpose of the amortization provision in the 
revenue statute was to give relief to taxpayers through 
reasonable deductions from war income on account of 
investments in war facilities which were not useful or 
could not be used to their full capacity after the termi¬ 
nation of the war. It was a relief measure and should 
be construed liberally in order to accomplish its end. 

... (Italics supplied) 

In the case of United States Refractories Corporationv ? et 
al v. Commissioner, 9 B. T. A. 671 (1927), which also in¬ 
volved the amortization provision of the old 1918 law, [the 
Board (now called The Tax Court) said that “the amorti¬ 
zation provision is a relief measure, and should be liberally 
construed ...” See also Pierce Oil Corporation v. Com¬ 
missioner, 32 B. T. A. 403 (1935). 

The principle in the Northern Pacific case, supra, ajlso 
can have no bearing on the case at bar because there isjno 
doubt as to the meaning of Section 124(f)(1), because pie 
rules of grammar and the well established rules of statu¬ 
tory construction support the interpretation made by ap¬ 
pellant. Appellant’s interpretation is in accordance with 
the intention expressed by Congress (see pp. 37-45 Op. Bl\). 
Appellant’s interpretation is in accordance with the prac¬ 
tice of the War and Navy Departments for more than thj-ee 
years (J. App. 57). And finally, appellant’s interpretation 
is in accordance with the practice followed by the War Pro¬ 
duction Board for a short period of time after the transfer 
of the administrative duties to it (see p. 26 herein). 
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At pages 21 and 23, in a further attempt to make it appear 
reasonable to say that the last clause modifies the words in 
the first part of the subsection—‘‘there shall be included 
only so much of the amount” (cost)—appellee constantly 
states that the War Production Board certifies that cost (not 
the facility) is necessary in the interest of national defense. 
This does not make sense, because facilities, such as build¬ 
ings and machines, are what Congress defined to be neces¬ 
sary in the interest of national defense, and the statute 
states that the facilities (not the cost) were to be certified 
as being necessary. 

Even the W'ar Production Board’s regulations show that 
that Board certified as to the necessity of the facility and 
not cost. Paragraph (f) of those regulations, which ap¬ 
pears in the appendix to appellee’s brief (p. 52), reads as 
follows: 

“(f) ‘Necessity Certificate’ means a certificate made 
pursuant to section 124 (f) of the Internal Revenue 
Code, certifying that the construction, reconstruction, 
erection, installation, or acquisition of the facilities, re¬ 
ferred to in the certificate, is necessary in the interest 
of national defense during the emergency period.” 

It is, therefore, absurd for appellee to say that Congress 
authorized an administrative officer to certify that adjusted 
basis (cost) is in the interest of national defense. Build¬ 
ings and machines (not cost) were necessary in the manu¬ 
facture of guns, tanks, airplanes and ships. Appellee’s 
interpretation, therefore, not only violates the rules of stat¬ 
utory construction, but his interpretation is contrary to 
common sense when he says that the clause “as either the 
Secretary of War or the Secretary of the Navy has cer¬ 
tified as necessary in the interest of national defense” modi¬ 
fies the words “only so much of the amount otherwise con¬ 
stituting such adjusted basis.” 

At page 23 appellee states that his interpretation is rein¬ 
forced by the concluding clause of subsection (f)(1), read¬ 
ing,—“which certification shall be under such regulations 






as may be prescribed from time to time by the Secretary 
of War and the Secretary of the Navy, with the approval 
of the President.” This statement is disproved by the legis¬ 
lative history which follows. | 

On October 30,1941, when Section 124(f) (1) was amended 
to eliminate the Advisory Commission to the Council of 
National Defense as one of the administrative officers wljio 
could certify that a facility was necessary, the amendment 
in the form that it was passed by the House, also contained 
an amendment to the last clause of Section 124(f) (1), read¬ 
ing: | 

“as either the Secretary of War or the Secretary bf 
the Navy have certified as necessary in the interest bf 
national defense during the emergency period, which 
certification shall be under such regulations as may be 
prescribed from time to time by the Secretary of Wajr 
and the Secretary of the Navy and subject to such poli¬ 
cies and procedures as may be prescribed from time tb 
time by the President or by such agency or officer a l $ 
he may designated’ (Italics supplied.) (House Re^ 
port No. 1207, 77th Cong., 1st Sess., p. 5.) 

The Senate did not accept the House amendment an<f 
changed the last clause to the form that it now appears ib 
Section 124(f)(1), which reads: 

“as either the Secretary of War or the Secretary of 
the Navy has certified as necessary in the interest of] 
national defense during the emergency period, which 
certification shall be under such regulations as may bel 
prescribed from time to time by the Secretary of War 
and the Secretary of the Navy, with the approval of 
the President.” | 

The House accepted the Senate amendment. In the House 
when the Senate amendment came up for approval, Con¬ 
gressman Doughton, Chairman of the House Ways and 
Means Committee, who also was a member of the Confer¬ 
ence Committee which had agreed to accept the Senate 
amendment, stated (87 Cong. Rec. Oct. 21,1941, p. 8091): 
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.. I believe that the Senate change is an improve¬ 
ment over the House bill. It follows the usual form 
under which the executive department is given power 
to make regulations.” (Italics supplied.) 

This legislative history clearly shows that when Congress 
provided for the usual power for issuing regulations, it did 
not grant discretionary power to administrative officers to 
change the directive provisions of the statute. Therefore, 
the administrative officers did not have power by regulation 
or otherwise to adopt a policy of including in a Necessity 
Certificate only excess war cost for facilities with presump¬ 
tive post-war use. 

(1) As to appellee’s contention that appellant’s interpreta¬ 
tion of subsection (f) (1) would have deprived the War 
Production Board of considering whether “it is to the 
advantage of the Government that facilities be pri¬ 
vately financed. 

Appellant’s interpretation of subsection (f)(1) would not ' 
have deprived the War Production Board of determining 
under paragraph (vi) of its regulations whether it was to 
the advantage of the Government to have a facility pri¬ 
vately or publicly financed. In the case at bar the War Pro- 1 
duction Board could have determined that it was to the ad¬ 
vantage of the Government that the machines in question 
should be bought with Government funds, owned by the 
Government and leased to appellant, or purchased with 
appellant’s private capital and owned by appellant. The 
latter determination was made by the War Production 
Board. \ 

The argument presented by appellee on public and pri¬ 
vate financing is confusing and contradictory because of his 
erroneous theory of what constitutes public financing. 
At page 24 and elsewhere appellee states that if a tax¬ 
payer purchases an emergency facility with its owm private 
funds, and if the taxpayer is granted this special amorti¬ 
zation deduction, the facility has been publicly financed to i 
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the extent of the amount of the special amortization de¬ 
duction. But that is not true. Public financing means the 
use of Government funds for construction and acquisition 
of facilities. Under public financing, the United Stales 
itself pays for the facilities out of its public monies and 
takes title thereto. In turn, the United States itself m&y 
operate the facilities or it may lease the facilities to private 
industry. In either event the United States owns the facil¬ 
ities and is free to dispose of them in any way it sees Jit 
after their use as war facilities has been terminated. Ndt 
one cent of private capital is risked under such a pl^n, 
and when a facility is so financed with public funds thep 
is no special amortization deduction under section 124. 

The alternative is private financing. That term meafis 
the use of private capital to acquire and operate the facili¬ 
ties. In the present case every cent of the funds used |o 
acquire the facilities in issue was furnished by the Graphite 
Company. The Government furnished no money for acqui¬ 
sition and had no vestige of title to the facilities—either 
legal or equitable. As the facilities were privately finance^, 
then appellant is entitled to the special amortization de¬ 
duction under section 124. 

When the Graphite Company made its application for la 
necessity certificate, appellee was confronted with two 
questions: 

(1) Are the facilities covered by the applicatio|n 
necessary in the interest of national defense? 

(2) If so, should the facilities be purchased and 
owned by the Government or should they be purchased 
and owned by the applicant, United States Graphitle 
Company? 


Appellee answered the first question in the affirmative. 
While appellee in fact answered the second question by 
actually determining that the machines should be finance^ 
with the private capital of appellant and should be ownefl 
by appellant, appellee contradicts this determination by 
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arguing that 35 percent of the cost was financed with Gov¬ 
ernment funds and the remaining 65 percent with private 
capital. Then to add confusion to contradiction, appellee 
states that the 35 percent of cost, which under his theory 
has been publicly financed, is the only part of the cost which 
is subject to the special amortization deduction. To all 
of this should be added appellee’s admission (pp. 11-12), 
that the special amortization deduction was enacted by 
Congress to encourage private financing of facilities. This 
being correct, then the 65 percent of cost, which under 
appellee’s erroneous theory is the part of cost which has 
been privately financed, should be amortized. But no part 
of the 65 percent of private financing has been allowed as 
a deduction, and only the 35 percent of the so-called public 
financing has been deducted. Appellee’s argument makes 
a nullity of section 124. 

Stripped to its bare outline, that is the appellee’s argu¬ 
ment. To state it is to answer it. 

Section 124 is applicable only when public financing has 
been eliminated and private financing of the facilities de¬ 
termined upon. Once that determination has been made— 
along with the determination of the necessity of the facili¬ 
ties in the interest of national defense—the certificate 
issued must include the entire cost of such facilities. The 
whole legislative history of Section 124 shows beyond doubt 
that the amortization privilege was to be granted for entire 
cost in every case where appellee’s predecessor determined 
that the. facilities were necessary and were to be acquired 
by the use of private capital. 

The contradictions in appellee’s arguments in respect 
to the advantage of public and private financing arise 
solely from the fact that his fallacious idea of what con¬ 
stitutes public financing is in direct conflict with what Con¬ 
gress said. We will demonstrate beyond any doubt that 
appellee’s contention that the granting of the special 
amortization deduction means that the Government has 
publicly financed such a facility is not only contrary to the 
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statute, but contrary to the expressed intentions of Con¬ 
gress. The brief legislative history that follows shows : 

(1) Prior to the passage of Section 124 if a facility 
had no post-war use or value, a taxpayer, under the 
then existing law, could spread the entire cost of sueli 
a facility over the useful life of the facility during the 
emergency period. Therefore, the principal reason fof 
enacting Section 124 was to permit this special amor+ 
tization deduction of entire cost in those cases where, 
the emergency faeility would have post-war value. 

(2) The statute was designed so that entire cost} 
could be spread over five years or less, regardless of| 
whether or not a facility had post war use or valueJ 
Thus, all facilities were to be treated alike. 


(3) Congress specifically stated that “the sole pur-j 
pose in recommending this amortization section ... was! 
to encourage the use of private capital in the construc¬ 
tion of defense facilities,” and “in no sense is the Gov¬ 
ernment, under this provision, reimbursing the tax¬ 
payer for his investment.” 

Assistant Secretary of the Treasury John L. Sullivan 
testified before the Senate Finance Committee that the then 
existing provisions of the Internal Revenue Code in respect 
to depreciation did not grant the Treasury the power to 
spread the cost of all emergency facilities over a five year 
period or less. Senator Vandenberg insisted that since a 
depreciation deduction was spread over the useful life of a 
plant or a machine (which basis had been described by Sec¬ 
retary Sullivan), the Treasury did have the power. In re¬ 
ply to Senator Vandenberg Mr. Sullivan stated: 1 

“We don’t know that that is the expected useful life. 
There are certain facilities that are being constructed 
for purely national-defense projects, which may be just 
as useful after the war is over, or tbe present emer- 

1 Hearing before Senate Committee on Finance on Second Revenue Act of 
1940, 76th Cong., 3d Sess. (1940), p. 124. 
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gency is over, or the particular contract they are built 
to perform is over, as they are during the time that 
contract is being performed.” (Italics supplied) 

It is clear from this statement that Secretary Sullivan 
told Congress that the Treasury might have power to 
spread the depreciation over five years or less in those cases 
where the emergency facility would have no post-war use or 
value, but that it did not have the power under the then ex¬ 
isting depreciation provision of the Code to spread the cost 
over a period of five years or less in those cases where the 
facility would have post-war use or value. The Secretary 
of the Treasury, as w^ell as the Secretary of War, the Sec¬ 
retary of the Navy and the members of the Council of Na¬ 
tional Defense advised Congress that all emergency facili¬ 
ties, whether or not useful after the war, should be treated 
alike by spreading the cost over five years or less. Secre¬ 
tary Sullivan also testified as follows r 

“Under this law, it may be prudent, it may be the 
wise thing to do; but 7 couldn’t say to this committee 
that it is reasonable to expect that an ultra-modern fac¬ 
tory that is to be constructed in the latter part of 1940 
or the first part of 1941, built with all of the latest skill 
and engineering experience, is going to be absolutely 
useless in 1946. I don’t think that is ‘reasonable,’ and 
yet I believe it is desirable and prudent to grant this 
amortization to those companies that are putting up 
new facilities for this picture.” (Italics supplied.) 

Senator George stated: “Congress is going to rely on 
your judgment,” and then he asked, are you “satisfied that 
the statute is all right?” Mr. Sullivan answered: 3 

“Mr. Sullivan. Yes, sir; we are satisfied that the 
statute is right. 

“Senator George. We take it to be your judgment 
on that question that these added facilities are going to 
become either what we now call for lack of better term, 
in ‘obsolescence’ or that the depreciation is going to 


2 See footnote 1, at page 125. 

3 See footnote 1, at page 127. 
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absorb all the value within the statutory period that 
follows the issuance of this certificate. 

“Mr. Sullivan. Excuse me, Senator George, that; is 
not our judgment. We don’t know that they are. |Ve 
are saying that regardless of whether or not they do, 
it is prudent and wise to confer this special privilege of 
assuming that they are going to— 

“Senator George (interposing). But we are writing 
it in the law? 

‘ 1 Mr. Sullivan. That is right. 

“Senator George. After all, we are basing our dejci- 
sion on your judgment, plus the judgment of the Ra¬ 
tional Defense Council and that of the Secretary of 
War.” 

I 

Mr. John D. Biggers, Chairman of the Committee on Tax¬ 
ation and Finance to the Council of National Defense, testi¬ 
fied that: 4 

“. .. The sole purpose in recommending this amorti¬ 
zation section, which is now a part of the tax bill, was 
to encourage the use of private capital in the construc¬ 
tion of defense facilities.” 

Mr. Biggers testified that there were three plans for 
financing emergency facilities, as follows : r * 

“Plan I.—Private Ownership with no Government In¬ 
terest | 

“Plan II.—Private Ownership with Government Inter¬ 
est 

“Plan III.—Government Ownership” 

In respect to Plan I, which was to be financed entirely by 
private capital and with no reimbursement from the Gov¬ 
ernment, Mr. Biggers testified at page 167: 

“Now that (Plan I) we hope will cover a very im¬ 
portant segment of the defense program, particularly 
those companies that make articles that hare some fu¬ 
ture potential use in normal industry , such as a turbine 
for a ship, and many other similar articles. We think 

4 See footnote 1, at page 166. 

5 See footnote 1, at page 186. 
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th-at those manufacturers, if given this tax encourage¬ 
ment would, with their own money and without any 
Government obligation for reimbursement and without 
any inflation of price to take care of the cost of new 
facilities, be induced by this provision to go ahead and 
expand their own facilities (Italics supplied.) 

Then, to illustrate that the entire cost was to be deducted, 
he gave the following illustration at page 167: 

.. They would be permitted as I understand it, under 
the provisions of this amortization feature of the tax 
bill, to deduct 20 percent of the cost of these newly cre¬ 
ated facilities from their total taxable income. In other 
words, if they built a million-dollar plant they would be 
able to deduct $200,000 a year from taxable income. 
Now I think that is the point we would like to make 
clear. In no sense is the Government, under this provi¬ 
sion, reimbursing the taxpayer for his investment.” 
(Italics supplied.) 

j 

This is a clear statement that the granting of the special 
amortization deduction does not constitute Government 
financing with public funds, which is, of course, contrary to 
appellee’s conception of public financing. 

Then to emphasize the effect such a tax deduction would I 
have upon the revenues of the Government, and without in 
any way indicating that the loss in taxes gave the Govern¬ 
ment “a monetary interest” in the taxpayer’s property,! 
Mr. Biggers continued as follows, at page 167: 

“Let me explain what happens to the $200,000. On 
the assumed million-dollar plant, $200,000 depreciation 
is chargeable under this section. Under the existing 
law the corporation would be assessed with a tax of 20.9 
percent, say 21 percent, so that their tax saving on that 
$200,000 depreciation would be $42,000, roughly. Un¬ 
der regular procedure, without this tax help they would 
presumably, on the average, charge off 6 percent de¬ 
preciation, approximately, instead of 21 percent. Six 
percent on a million dollars would be $60,000, and 21 
percent of that would be $12,600. So their net saving 
under this provision would be the difference between 
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$42,000 and $12,600, or $29,400 a year, or in the dourse 
of 5 years $147,000. 

“Now that is all leaving out the question of tie ex¬ 
tent to which an excess-profits tax might affect} that 
situation. That would be the benefit to the taxpayer 
under the existing normal tax. 

“We feel that would be an adequate incentive jto in¬ 
duce a number of companies on the border line bejween 
peacetime production and defense production to come 
in and finance their new facilities out of their own capi¬ 
tal, without any contract obligation for reimbursement 
from the Government, and without any inflation of 
price to cover those facilities, and the one thing we are 
most anxious to guard against, all of us, is inflation of 
price.” 

At page 173 Mr. Biggers again emphasizes that: 

“Plan 1 is the use of private capital without any 
Government guaranties at all, and the only Government 
inducement is the amortization.” 

The foregoing statements were all made after the sthtute 
had been passed by the House and were in explanation to 
the Senate Finance Committee as to why the provisions of 
the statute then drafted should be approved by the Senate. 
No changes were made by either the Senate or House \^hich 
conflict with the foregoing legislative history. 

Since appellant’s case falls squarely under Plan I, we 
will not include the Congressional discussions in regard to 
Plans II and III. However, in passing, it should be slated 
that Plan II provided that the financing would be doie by 
private capital and loans from the Reconstruction Finance 
Corporation, but that reimbursements of the cost to the 
taxpayer were to be paid by the Government in five equal 
annual installments. Under this plan the Government 
owned the facility, but the taxpayer got an option to pur¬ 
chase the facility from the Government at fair value. In 
the case of Plan III the financing was to be done with Gov¬ 
ernment funds; title to the property was to be vested i:i the 
Government and leased to the manufacturer. We agree with 
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appellee’s statement on page 28 that under Plans II and 
III, as the financing was done by the Government with pub¬ 
lic funds, there would be no special amortization deduc¬ 
tion. Thus, in order to avoid as much as possible the use of 
Plans II and III, this special amortization deduction was 1 
granted taxpayers to encourage them to invest their private 
capital under Plan I. 

The foregoing legislative history shows that the War 
Production Board could, under Section 124, choose between 
public and private financing. Appellee is wrong when he 
states, at page 24 and elsewhere, that appellant’s inter¬ 
pretation of subsection (f)(1) would have deprived that 
Board of making such a choice. The above history shows 
that if public financing was chosen, a necessity certificate 
did not issue and there was no special amortization de¬ 
duction to be allowed. On the other hand, if private finan¬ 
cing was chosen, then the rules of Congress had to be ap¬ 
plied by issuing a necessity certificate which should have 
included entire cost of the facilities, regardless of whether 
the facilities might or might not be useful after the war. 

A natural inquiry arises as to w r hv appellee and the War 
Production Board, in the memorandum attached to its un¬ 
published instructions (J. App. 85), labored at such length 
over its erroneous idea of public financing. If the War Pro¬ 
duction Board had broad discretionary power, as contended 
by appellee, to include any amount of cost in a Necessity 
Certificate, all of this discussion was unnecessary. All the 
War Production Board had to do was to issue and publish 
a simple regulation that whenever a taxpayer invested its 
private capital in an emergency facility wfith post-war use 
or value, the Necessity Certificate shall include only excess 
war cost. We submit that the failure to issue such a simple 
regulation, and appellee’s and the War Production Board’s 
efforts to make it appear that its excess war cost policy 
was a part of its determination as to what extent the facility 
itself was necessary is an admission that the statute, as 
contended by appellant, directed that cost (not excess w’ar 
cost) should be included for amortization purposes. 
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(2) As to appellee’s contention that the excess war cost 
policy of the War Production Board was a part of para¬ 
graph (vi) of the Regulations of that board. 

We next examine the unpublished instructions issued! by 
the War Production Board to its employees as to how a Ne¬ 
cessity Certificate should be handled when a facility pad 
presumptive post-war use. Since these unpublished in¬ 
structions are the basis of the War Production Board’s ex¬ 
cess war cost policy, appellant expected that appellee wolild 
quote and discuss them. Since appellee has not quoted these 
unpublished instructions, we compare for the benefit of the 
court these instructions with paragraph (vi) of the regula¬ 
tions of the War Production Board, which appellee contends 
and the Court below held was the foundation for this new 
excess war cost policy. These unpublished instructions, 
which were applied in the case at bar, are set forth belbw 
and compared with paragraph (vi) of the War Production 
Board’s regulations: 


24 


Unpublished Instructions 
of War Production Board 
(J. App. 84) 


“.02 In the event that 
amortization should be al¬ 
lowed, determination as to 
whether it should be 100% or 
partial should be made as 
follows: 

“1. One hundred percent 
certificate will be given only 
when facilities to be amor¬ 
tized are wholly designed to 
manufacture end product 
exclusively for war pur¬ 
poses or for essential civil¬ 
ian use, and it is not rea¬ 
sonable to assume that they 
may be useful after the war. 

“2. Partial certificate 
representing excess con¬ 
struction or acquisition 
costs over pre-war costs* 
will be given when facilities 
to be amortized are wholly 
designed to manufacture 
end product exclusively for 
war purposes or for essen¬ 
tial civilian use and it is 
reasonable to assume that 
they may be useful after 
the war. 


Section (3)(c)(vi) of Reg¬ 
ulations of War Produc¬ 
tion Board (Appellee’s 
App. 54) 

“ (vi) Government a/nd 
privately financed facilities. 
Necessity Certificates will be 
issued only where it is to the 
advantage of the govern¬ 
ment that the facilities in 
question be privately 
financed. ’ ’ 


* “ It is impossible to predict whether post-war costs will be above or below 
present costs, yet it appears equitable to relate them to pre-war costs. Ac¬ 
cordingly, pre-war costs arc to be used in determining this partial certificate, 
and as a general rule pre-war costs are to be considered as being those in 
effect during the years 1937-1939 inclusive. 
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The unpublished instructions have nothing whatever to 
do with Government financing by the use of public fjunds. 
It is a clear direction on the part of the War Production 
Board that if a taxpayer invests its private capital }n an 
emergency facility which has post-war use or value, tbje ne¬ 
cessity certificate shall include only excess war cost.j We 
have shown in our opening brief (pp. 31-37) that Congress 
provided in sub-section (f)(1) that the cost of the facility 
should be included in the necessity certificate and no distinc¬ 
tion was drawn between facilities with or without posi-war 
use or value. As shown in the legislative history outllined 
in our opening brief (pp. 37-45), and as stated in more de¬ 
tail herein (pp. 17-21), Congress intended that the Entire 
cost of all emergency facilities, whether or not theyl had 
post-war use or value, should be amortized over five 4’ears 
or less. Therefore, the unpublished direction above which 
the War Production Board issued to its employees is! con¬ 
trary to the statute and the expressed intention of Con¬ 
gress. This no doubt explains why appellee has not quoted 
from these unpublished instructions, and why they have not 
been compared with section (3)(c)(vi) of the regulations. 

We will demonstrate that at the time paragraph (vi) 
above was included in the regulations of the War and jvavy 
Departments, and later (December 17, 1943) when it was 
continued in the regulations of the War Production Bpard, 
it was not contemplated that it should be used for the pur¬ 
pose of supporting the War Production Board’s error.eous 
theory of public financing and its illegal instructions that 
only excess war cost should be included for facilities with 
presumptive post-war value. Paragraph (vi) of the War 
Production Board’s regulations was approved on Decejmber 
17, 1943 when the duties were transferred to the War Pro¬ 
duction Board. The erroneous theory in respect to public 
financing and the instructions in respect to including only 
excess war cost were not developed and put into effect by 
the War Production Board until March 8,1944 (J. App. 81). 

The Patterson Report, which is dated February 15, 1945, 
states that (J. App. 57): “Because it was recognizedj that 
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it was nearly impossible to determine in advance what facil¬ 
ities would be useful, and how far they would be useful, 
when war orders ceased, it was decided [by Congress] to 
permit the charging off of the entire cost.” This is positive 
proof that during the period of over three years when the 
War and Navy Departments administered the statute, en¬ 
tire cost of emergency facilities, whether or not they had 
post-war use or value, was included in the certificate for 
amortization purposes. If either department had followed 
a different interpretation of the statute in respect to facili¬ 
ties which had presumptive post-war use or value, this part 
of the Patterson Report would have been omitted or stated 
differently. 

In the Georgetown Law Journal Mr. James P. Durkin, 
former Chief of Section 4 of the Tax Amortization Branch 
of the War Production Board, a position which vras similar 
to the one held by Mr. Sidney T. Thomas, who submitted 
an affidavit in behalf of appellee, states : 6 

“When the War Production Board assumed the au¬ 
thority to certify, it at first adopted the statute-inter¬ 
pretation of the former certifying authorities by grant¬ 
ing a 100 percent amortization deduction whenever it 
determined that facilities were necessary in the inter¬ 
est of national defense....” 

Mr. Durkin’s statement is corroborated by the date of 
March 8,1944 (J. App. 81), which is the date of the unpub¬ 
lished instructions of the War Production Board instruct¬ 
ing its employees that only excess cost should be included 
for emergency facilities with presumptive post-war use. 
Again, this is positive proof that paragraph (vi) of the reg¬ 
ulations, requiring that a Necessity Certificate shall not be 
issued unless it is to the advantage of the Government to 
have the facility privately financed, was not prepared for 
the purpose of including only excess war cost for emergency 
facilities with presumptive post-war use or value. The reg¬ 
ulation was designed and approved by the President for 


6 Georgetown Law Journal, Vol. 34, No. 3, p. 338. 
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only one purpose, which is stated in the regulation,—ja Ne¬ 
cessity Certificate was not to he issued unless it was to the 
advantage of the Government to have the same privately 
financed. This means that if it was determined that it was 
to the advantage of the Government that the facility sliould 
be privately financed, which was done in the case a\ bar, 
then a certificate shall be issued. 

In passing, it is interesting to note the comment of the 
War Production Board in its footnote above (p. 24) that 
“It is impossible to predict whether post-war costs wfll be 
above or below present costs.” These uncertainties ibout 
determining post-war use or value referred to by the IWar 
Production Board are the very considerations vfhicli 
prompted Congress to adopt the entire cost method rather 
than the post-war value method which had proved to be 
unsatisfactory in the administration of the 1918 law (pp. 
27-29, Op. Br.). j 

This unpublished policy, as set forth in the above unpub¬ 
lished instructions, states that entire cost may be amortized 
over five years or less, provided the facility has no post)-war 
use or value, in which case only excess war cost may be 
amortized. This condition does not appear in the statute, 
and as we have seen, is contrary to the intention of Con¬ 
gress that all facilities should be treated alike. This is a 
clear cut case where an administrative officer adopts a pol¬ 
icy and issues unpublished instructions contrary to the 
statute and intentions expressed by Congress when the 
statute was written. 

The conduct of the War Production Board in the case at 
bar is similar to the conduct of the Board of Governors of 
the Federal Reserve System in the case of Peoples Bank v. 
Eccles, 161 F. (2d) 636, a decision of this Court which kvas 
quoted in part in our opening brief (p. 23). In that <fase 
the Bank, by a proper application, applied for membership 
in the Federal Reserve System. After considerable d(flav 
the Bank was admitted to membership under the conditions 
of membership specified under the Federal Reserve jjVct. 
However, in addition to the statutory conditions, the letter 
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or certificate of membership imposed an additional condi¬ 
tion of membership as follows (p. 638): 

“4. If, without prior written approval of the Board of 
Governors of the Federal Reserve System, Transamer- 
ica Corporation or any unit of the Transamerica group, 
including Bank of America National Trust and Savings 
Association, or any holding company affiliate or any 
subsidiary thereof, acquires, directly or indirectly, 
through the mechanism of extension of loans for the 
purpose of acquiring bank stock, or in any other man¬ 
ner, any interest in such bank, other than such as may 
arise out of usual correspondent bank relationships, 
such bank, within 60 days after written notice from the 
Board of Governors of the Federal Reserve System, 
shall withdraw from membership in the Federal Re¬ 
serve System.” 

The Court stated that the reason for this additional con¬ 
dition was as follows (p. 639): 

“The basis for the imposition of this unusual and 
unqualified prohibition against Transamerica’s acquir¬ 
ing shares of the bank in question is shown by the rec¬ 
ord to be the fact that for some time federal bank regu¬ 
latory authorities, including the Board, have regarded 
further expansion of Transamerica as undesirable and 
unsound.” 

In the case at bar, the War Production Board concluded, 
contrary to the statute and the intentions of Congress, that 
it was undesirable and unsound to allow a taxpayer to 
amortize the entire cost of an emergency facility with post¬ 
war use or value. 

After stating that the Federal Reserve Act prohibited 
the Board of Governors from controlling the expansion of 
bank holding companies and that Congress had in the legis¬ 
lative history of the Act expressed an intention that the 
Board should not have such a control, this Court held that 
(p. 640): 

“. . . The broad discretion confided to the Board of 
Governors continues only so long as it acts within its 
statutory scope. When the Board reaches the border 
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of the Federal Reserve Act it must stop, for to go be¬ 
yond would be to impinge on Congressional preroga¬ 
tives.’ ’ 

In the case at bar appellant applied for a Necessity Cer¬ 
tificate for the machinery. When the certificate was issued 
by the War Production Board only excess war cost was in¬ 
cluded in the certificate, although the statute provided that 
cost should be included and Congress had expressly sta ;ed 
that entire cost should be amortized and that the amount of 
amortization was not to be dependent upon whether or not 
a facility had post-war use or value. The factual situation 
is, therefore, similar to the facts that existed in the Peoples 
Bank case, supra , and it follows that the same principle 
of law should be applied. Clearly, the War Production 
Board went beyond the borders of the amortization statute 
and infringed on Congressional prerogatives in adopting fts 
policy of only including excess war cost for facilities with 
post-war use or value, which basis had been expressly re¬ 
jected by Congress. 

In the Court below counsel for appellee argued orally that 
appellant could have refused to accept the certificate a^id 
did not have to invest its private capital in the machines. 
Therefore, it was urged that having voluntarily accepted 
the certificate, appellant could not question its correctness. 
At pages 3, 6 and 14 and elsewhere, appellee presents sujdi 
an argument by inference. A similar contention was made 
in the Peoples Bank case, supra . On this point this Cou^t 
held (p. 644): | 

“. . . No administrative body has authority to coil- 
tract with a regulated corporation in a manner contrary 
to the statute which is being administered, nor in a wqy 
which does not give effect to the intent of Congress. 
The regulated corporation, by accepting such an invalid 
condition imposed by a regulatory authority, does n<j)t 
thereby waive the right to rely on the statute, and the 
right later to denounce the provision which contravenes 
it.” 
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(3) As to appellee’s contention that the legislative history of 
section 124 supports his interpretation that the War 
Production Board had discretionary power to include 
only excess war cost of emergency facilities with post¬ 
war use or value. 

We believe that the Court will be amazed at appellee’s 
effort to quote legislative history in support of his inter¬ 
pretation of section 124(f)(1). The Court is respectfully 
referred to the details of legislative history set out by appel¬ 
lant at pages 37-45 of its opening brief. Appellant’s dis¬ 
cussion therein relates to statements made by executive and 
legislative representatives at the time the amortization 
policy was originally ivritten into the law in 1940. It deals 
with the fundamental intentions of the legislators in adopt¬ 
ing that policy, which are entitled to great weight in this 
Court. 

In contrast, appellee makes no direct reference to the 
1940 legislative history of section 124(f)(1), but instead 
quotes two fragmentary statements made from the floor of 
the House in October, 1941, when amendments were made 
to subsections (f)(1) and (f)(3) of section 124. The prin¬ 
cipal amendment was in respect to subsection (f)(3), and 
the amendment to subsection (f)(1) was relatively incon¬ 
sequential. The history of the 1941 amendment of subsec¬ 
tion (f)(1) is as follows: 

1. The original act provided that the certification as to 
whether or not a facility was necessary in the interest of 
national defense should be made by “the Advisory Com¬ 
mission to the Council of National Defense and either the 
Secretary of War or the Secretary of the Navy.” The 
House struck out the words “the Advisory Commission to 
the Council of National Defense” and thus the duty of cer¬ 
tifying as to whether a facility was necessary was left to 
either the Secretary of War or the Secretary of the Navy. 
This was done because the Council had been virtually dis¬ 
solved. 
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2. The last clause of subsection (f)(1), as originally 
passed on October 8, 1940, read: 

“and under such regulations as the President may pre¬ 
scribe.” (H. R. Rep. No. 1207, 77th Cong., 1st Sess., 
p. 5) 

The House changed this clause to read: 

“which certification shall be under such regulations as 
may be prescribed from time to time by the Secretary 
of War and the Secretary of the Navy and subject to 
such policies and procedures as may be prescribed from 
time to time by the President or by such agencv or 
officer as he may designate.” (H. R. Rep. No. 1207, 
77th Cong., 1st Sess., p. 5) 

This House amendment was changed by the Senate to 
read as follows: 

“which certification shall be under such regulations as 
may be prescribed from time to time by the Secretary 
of War and the Secretary of the Navy, with the! ap¬ 
proval of the President.” (App. Op. Br. p. 59) 

The Senate amendment was accepted by the House. 

Thus, appellee, in an effort to bolster his distorted inter¬ 
pretation of section 124(f)(1), has quoted fragmentary 
statements from the debates on the floor of the House atj the 
time section 124(f) (1) was amended merely for the purpose 
of eliminating the Advisory Commission to the Council of 
National Defense as a joint certifying agency. When till esc 
fragmentary quotations are examined in their content it 
becomes plain that they do not to any extent support apipel- 
lee’s interpretation of section 124. Certain members of the 
House were concerned with the fact that the granting of! the 
amortization privilege, i.e., the determination of the neces¬ 
sity of facilities, was being vested solely in the hands of 
the Military—the Secretaries of War and Navy. (87 Cong. 
Rec. p. 8092, cols. 1 and 2. Remarks of Mr. Cooper and Mr. 
Jenkins.) They feared the military forces would grant the 
privilege of amortization to a few favored large manufac- 
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turers and would discriminate against small industrialists. 
(87 Cong. Rec. p. 8092, p. 8094, col. 3). These members ob¬ 
jected to the lack of civilian control over the process of cer¬ 
tifying facilities for the amortization privilege. Proponents 
of the amended section 124(f)(1) pointed out that domi¬ 
nance of the Military over industrial expansion was pre¬ 
vented by the requirement that regulations governing cer¬ 
tification be issued only wfith the approval of the President. 
After full debate on this issue, the amendment was adopted 
without change. 

Nowhere in the debate is there the slightest suggestion 
that the Army and Navy as certifying authorities were to 
have any control over the amount of cost of necessary facili¬ 
ties which might be amortized, or that Congress was rewrit¬ 
ing subsection (f)(1). The Advisory Commission was 
merely eliminated as one of the agents which had been re¬ 
quired to certify that a facility was necessary in the interest 
of national defense. The statements made in Congress in 
1941 relating to elimination of this certifying agent are com¬ 
pletely in harmony with the intention to amortize entire 
cost, expressed by Congress when subsection (f)(1) was 
passed in October, 1940. 

Appellee fails to quote from that part of the same 1941 
Congressional Record relied upon by him which refutes his 
assertion that the certifying agent certifies that the cost (not 
the facility) is necessary in the interest of national defense. 
The report of the Conference Committee, which was sub¬ 
mitted by Congressman Doughton, states: 

* 4 Under existing law’ a taxpayer mast secure a certifi¬ 
cate that its facility is necessary in the interest of 
national defense in order to secure the amortization 
allowances provided therein. The House joint resolu¬ 
tion provided that such certificates, to be issued either 
by the Secretary of War or the Secretary of the Navy, 
should be under such regulations as were to be pre¬ 
scribed by the Secretary of War and the Secretary of 
the Navy and subject to such policies and procedures' 
as were to be prescribed from time to time by the Presi¬ 
dent, or by such agency or oflScer as he might designate. 
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The Senate amendment provided that such regulations 
were to be prescribed by the said Secretaries with the 
approval of the President. The House recedesj” 
(Italics supplied.) (87 Cong. Rec., p. 8091, Col. 2.) 

I 

This statement plainly shows that it is the facility whid;li 
is to be certified as necessary and not its cost. 

In another attempt made by appellee to support his state¬ 
ment that the legislative history supports his interpretation 
he quotes from the lower Court’s decision at page 2S. 7 
Clearly this is an attempt to lift himself by his own boot¬ 
straps, because the statement of the lower Court is a con¬ 
clusion on its part without any supporting reference wha 
ever to legislative history. 

Appellant submits that appellee has not set forth a single 
citation from the legislative history which in any way sup¬ 
ports any of the contentions advanced by him in respect to 
the certifying agent having discretionary power to certify 
that cost (not facility) is necessary in the interest of na¬ 
tional defense. 

Appellant’s opening brief (pp. 37-45) includes some eigljt 
pages of Congressional history to support the statement 
which appeared in the Patterson Report that: “Because }t 
was recognized that it was nearly impossible to determine iji 
advance what facilities would be useful, and how far they 
would be useful, when war orders ceased, it was decided [b|* 
Congress] to permit the charging off of the entire cost 
(J. App. 57). Without answering this statement or any 
similar statements which were made before the Senate Fi¬ 
nance Committee, appellee, at page 28, merely asserts that: 
“There is nothing in the legislative history contained in thb 
appellant’s brief to support its contention that Congress did 
not give any discretionary power to the executive.” W 
submit that the legislative history in respect to Section 12 
(f)(1) cannot be dismissed so lightly. 

At page 43 of our opening brief we quote from Senato 
George, who said: “Is the certificate that is issued on th<f 

7 Appellee’s reference is to J. App. 91. It should read “J. App. 92.’•* 
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recommendation of the National Council and the Secretary 
of War or Navy, as the case may be, limited to mere certi¬ 
fication that the particular facility is necessary for defense, 
or do they go further and specify what the depreciation and 
obsolescence amounts to? ...” or do “they turn that back 
to the Treasury?” (Italics supplied.) Mr. Sullivan replied: 
“No sir; under the bill automatically the amortization to 
which they are entitled is 20 percent a year, for 5years.” In 
commenting on this part of the legislative history appellee, 
at page 28, says: “We do not dispute that after. a necessity 
certificate has been issued, the entire amount certified in such 
certificate ‘automatically’ may be amortized over the period 
of 5 years or less.” Appellee is either confused as to the 
import of the quoted excerpts or hopes to confuse 
the Court as to what Senator George and Secretary Sulli¬ 
van said. It is clear from Secretary Sullivan’s answer that 
he told the Senate Finance Committee that under the pro¬ 
visions of the bill then under consideration, which was not 
later changed, the National Council and the Secretary of 
War or the Navy, as the case may be, merely certified that 
the particular facility (not cost) was necessary for defense, 
and thereafter under the bill automatically the amortization 
was spread over a five year period. 

(4) As to appellee’s contention that the failure of the War 
Production Board to publish its excess war cost policy 
in the Federal Register does not make the unpublished 
policy invalid. 

Our opening brief, we submit, establishes that the excess 
war cost policy as set forth in the unpublished instructions 
of the War Production Board was also invalid, because it 
had not been published in the Federal Register (p.p. 46-49). 
Appellee replies to this argument with one brief paragraph 
(p. 25), by stating that the contention is “without merit.” 
His position is that paragraph (vi) of the regulations, 
quoted in full on page 24 herein, placed appellant on notice 
as to the new excess war cost policy. We ask the Court 
to read again paragraph (vi) and compare it with the un- 
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published instructions in regard to excess war cost. Para¬ 
graph (vi) of the regulations and the unpublished instruc¬ 
tions are set forth in parallel columns on page 24. Para¬ 
graph (vi) does not contain the slightest indication that tbe 
War Production Board had adopted a new policy of in¬ 
cluding only excess war cost for emergency facilities with 
presumptive post-war use or value. We have shown (p. 2{3) 
that the excess war cost policy in fact had not been adopted 
on the date regulations containing paragraph (vi) were ap¬ 
proved by the President on December 17, 1943. How coufd 
paragraph (vi) have placed appellant on notice as to the 
excess war cost policy when the War Production Board arid 
its employees did not know what it was until the unpub¬ 
lished memorandum and instructions to the employees hhd 
been prepared and issued to them on March 8, 1944? 

At page 47 of its opening brief appellant quoted from 
Treasury Regulation 111, the only published regulation 
which has ever existed. This regulation, which was pub¬ 
lished in the Federal Register, placed appellant on notice 
that if it purchased these emergency machines for defence 
purposes, “the entire” cost thereof would be allowed for 
special amortization purposes. This regulation is still i^i 
existence. Appellee does not deny that this regulation was 
published in the Federal Register. Also, appellee does not 
deny that it is in direct conflict with the excess war cost 
policy as set forth in the unpublished instructions of tht 
War Production Board. However, on page 34 appellee 
states that, “it may be noted that the quotation from thife 
regulation, cited at page 47 of appellant’s brief, fails to ad(jl 
the provision for partial certification of only a percentage 
of cost included in this regulation.” There is an inference 
that the omitted part of the regulation, quoted at the toij) 
of page 66 of appellant’s appendix, supports appellee’i 
contention. This is not correct. The regulation reads: 

“If the certifying officer certifies only a portion of 
the construction .... or acquisition [not cost] after De^ 
cember 31, 1939, then the unadjusted basis [cost] foi^ 
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amortization purposes is limited to the amount attribu¬ 
table to such portion of *the construction ... or acquisi¬ 
tion after December 31, 1939.” (Appellant’s Appen¬ 
dix, p. 66.) 

This regulation states and the example which appears on 
page 66 of our Appendix shows that if, for instance, a 
building costing $300,000 was only to be used 50 percent for 
war work and 50 percent for non-war work, the entire cost 
of $150,000, the full cost of that portion of the building to 
be used for war work, was subject to amortization. As the 
building would have post-war use and value, if the War 
Production Board’s excess war cost policy, as set forth in 
its unpublished instructions, had been applied to the illus¬ 
tration set forth in the regulation, then only 35 percent of 
$150,000 would have been subject to amortization. If this 
regulation does not conflict with the excess war cost policy 
as set forth in the unpublished instructions of the War 
Production Board, then appellee should have frankly made 
such a statement to this Court and should have demon¬ 
strated that there was no conflict. It is not fair for appel¬ 
lee to infer that a part of the regulation is in accordance 
with the unpublished instructions. 

m. 

As to Appellee’s Contention that the Extraordinary Powers 
of Equity Will Not Be Exercised on Behalf of Appel¬ 
lant. 

Appellee’s argument under this point is divided into four 
parts, as follows: 

(a) Executive discretion will not be controlled by 
injunction. 

(b) The tax amortization privilege was a matter of 
grace and its administrative determination will not be 
reviewed by the Courts. 

(c) Vital public interests cast the weight of equity 
entirely with the Government. 



(d) Even if, arguendo, appellee erred in not certi¬ 
fying the facilities on an “all or nothing” basis, appel¬ 
lant would not be entitled to mandamus demanding a 
100% certification, but, at most, the proper relief wduld 
be a reconsideration of appellant’s application, and a 
determination of necessity de novo. 

I 

Subpoints (a) and (b) above assume that (1) appellant 
contends that the War Production Board had discretionary 
power to change the statutory dates fixed for filing a Neces¬ 
sity Certificate; and (2) that the War Production Bo^rd 
had discretionary power to include only excess war cost for 
facilities with presumptive post-war use or value. Appel¬ 
lant does not make any such contention. It is, therefore, 
not necessary to discuss appellee’s arguments and the cases 
cited therein under subpoints (a) and (b). 

Under subpoint (c) appellee, in effect, argues that eAen 
assuming appellee did perform two illegal acts contrary 
to the direction of Section 124, the illegal acts are of si}ch 
a character that they will vitally affect the revenues of tjhe 
Government, and therefore this Court should hold that tjhe 
illegal acts should not be corrected. The cases cited by Ap¬ 
pellee on pages 35 and 36 of his opening brief do not sus¬ 
tain such an astounding proposition. This argument, y*e 
submit, is designed to frighten the Court. This appellant 
has been deprived of the amortization privilege granted it 
under Section 124 by the illegal refusal of the War Produc¬ 
tion Board to follow the mandatory directions of Congress. 
This appellant is presenting the circumstances of its oym 
case and not those of other taxpayers. It seeks nothing 
more than to have corrected the substantial and irreparabile 
wrong committed in its own case. This Court, in rejecting 
a similar argument made by the Government in Fleming y. 
Moberly Milk Products Co., 160 F. 2d 250 (Ct. of App., 
1947), said (p. 264): 

“. . . . The challenge is that the Administrator h4s 
violated a specific prohibition of the statute. It is th^t 
he has done what Congress specifically told him not to 
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do. The question thus posed must be delimited to its 
actualities. It is not vague or broad or general. It is 
succinct, narrow and specific. 

“Our answer is that when a person affected con¬ 
cretely, substantially and irreparably by administra¬ 
tive action, complains that the action is in direct viola¬ 
tion of a statutory prohibition , the courts have power 
to entertain the complaint, and if it is proved to be well 
founded in fact and in law T , to enjoin the action.” 
(Italics supplied.) 

In view of the above statement of this Court we find it un¬ 
necessary to discuss the cases cited by appellee, none of 
which is in point. 

Under subpoint (d) appellee raises a question of fact 
which cannot be raised under the pleadings. Appellee’s 
point is that while the War Production Board may have 
determined that all the machinery and equipment pur¬ 
chased after July 17, 1944 were in the interest of national 
defense, it has never determined that the machinery pur¬ 
chased prior to that date was necessary in the interest of 
national defense (p. 37). Appellant alleges that on July 17, 
1944 the War Production Board issued to appellant a “let¬ 
ter of predetermination” which stated that it had been de¬ 
termined that the machinery listed in the appendix attached 
to the letter (which was a duplicate copy of the list of ma¬ 
chinery which had been attached to appellant’s application) 
is eligible for tax amortization, and further stated that 
“you may accept this letter as a determination of necessity 
pending the receipt of the Necessity Certificate.” The ap¬ 
pendix attached to the letter of predetermination listing 
the machinery did not make any segregation as to whether 
the machinery had been acquired prior or subsequent to 
July 17, 1944 (J. App. 15, tf22; J. App. 35-45, Exhibit 2). 
It is alleged in the complaint that the only reason for 
excluding the cost of the machinery acquired prior 
to July 17, 1944 was because the application for 
same had not been timely filed under the illegal regula- 
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tion of the War Production Board (J. App. 22). They did 
not in any way differ in character or use from the machinjes 
that were purchased after July 17, 1944. It is, therefore, 
absurd for appellee to contend that there was no determina¬ 
tion that these particular machines were also in the interest 
of national defense. 

Moreover, appellee filed a motion to dismiss the corji- 
plaint. It is a well established principle of law that und$r 
a motion to dismiss the allegations in the complaint mu£t 
be accepted as true. In view of appellant’s allegation thgt 
the necessity of all the machinery had been determined, it 
is improper for appellee to present this point. 

Although immaterial, we cannot leave unanswered appejl- 
lee’s veiled threat which is summarized on page 10, 4s 
follows: 

“. . . If the War Production Board erred in following 
the principles and considerations that went into this 
determination, the entire determination was wrong, and 
there was clearly no other determination made. If tljje 
War Production Board had been faced with the choice 
advocated by appellant of certifying either all or none 
of these facilities, it may have well denied the entire 
application. At most, the appellant can only urge the 
Court to require a reconsideration of the application 
on the correct basis . . . .” 

From this statement can be drawn the inference that if 
the Court should refer this matter back to the administra¬ 
tive officer it would determine that none of the machines 
were in the interest of national defense. As the War Pro¬ 
duction Board advised appellant in the “letter of predeter¬ 
mination” that “You may accept this letter as a determina¬ 
tion of necessity,” it is, to say the least, unbecoming of 
appellee to intimate that such a determination might be 
withdrawn. 
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IV. 

As to Appellee’s Contention that this is a Suit Against the 
United States to Which the United States Has Not 
Consented. 

Appellee’s entire argument under this point is that the 
Court lacks jurisdiction, and is based on the erroneous as¬ 
sumption that the subject matter of this suit relates to 
property or money of the United States. 8 Appellant’s suit 
is not directed against any property of the United States 
and does not seek any money judgment from the United 
States. Appellant merely seeks to perfect its legal rights 
so it may for income tax purposes amortize the entire cost 
of the machinery over the emergency period. As shown 
on page 1 of our opening brief, appellant cannot receive 
this special amortization tax deduction unless the certifi¬ 
cate is corrected to include the entire cost of all the ma¬ 
chines. In this case, Congress has already determined for 
itself the extent to which section 124 is to be permitted to 
affect the revenues of the United States. Therefore, under 
no circumstances, can an order of this Court directing ap¬ 
pellee to carry out the mandate of the statute be said to 
disturb or interfere with the revenue system of the Govern¬ 
ment. 

We will not again make reference to the authorities 
which appear on page 2 of our brief which show that the 
District Court did have jurisdiction over this matter. Ap¬ 
pellee presented practically the identical argument and 
cases to the Court below, and as the Court makes no men¬ 
tion of this point and the cases, it must he assumed that it 
was of the opinion that the contention was without merit. 
We do, however, submit brief quotations from the Supreme 

8 This is shown by appellee’s extensive quotation from Morrison v. Work, 
266 U. S. 481, and Belknap v. Sclrild, 161 U- S. 10, at pages 40-41 of its brief. 
Louisiana v. McAdoo, 234 U. S. 627, also quoted by appellee at page 40, is a 
case in which the Court refused to interfere with action of the Secretary of 
the Treasury involving the exercise of his judgment and discretion. It has 
no application to the case at bar where Congress has delegated no discretion¬ 
ary authority over the amount of cost which is to be amortized. 
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Court decision in Stark v. Wickard, 321 U.S. 288, decided 
February 28, 1944, and the decision of this Court in Flera- 
ing v. Moberly Milk Products Co., supra, decided February 
14,1947. At pages 309-310, the Supreme Court said: 

“. . . When Congress passes an Act empowering ad¬ 
ministrative agencies to carry on governmental activi¬ 
ties, the power of those agencies is circumscribed by 
the authority granted. This permits the courts to par¬ 
ticipate in law enforcement entrusted to administrative 
bodies only to the extent necessary to protect justici¬ 
able individual rights against administrative acjtion 
fairly beyond the granted powers. The responsibility 
of determining the limits of statutory grants of author¬ 
ity in such instances is a judicial function entrusted to 
the courts by Congress by the statutes establishing 
courts and marking their jurisdiction.” 

Likewise, this Court stated in the Moberly case (p. 2$4): 

“.. .The Executive cannot make law, except in so far 
as the Congress authorizes him to implement legisla¬ 
tion within the bounds of prescribed standards. Wjhen 
the Congress specifically prohibits the Executive ftom 
a particular act within the conceivable scope of a gen¬ 
eral legislative enactment, he has no powder to do that 
act. It is an inherent power of the federal judicijary 
to enjoin such an act. That there be such power y r as 
one of the prime compelling reasons for the creation of 
the judicial branch as an independent and equal branch 
of the Government.” 
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CONCLUSION. 

We respectfully submit that the District Court erred in 
granting appellee’s motion for summary judgment, and 
that judgment should be reversed and the cause remanded 
to the District Court for further proceedings in accordance 
with the Opinion of this Court. 

Respectfully submitted, 

J. Marvin Haynes, 

Attorney for Appellant, 

916 Investment Building, 
Washington 5, D. C. 
Telephone: DI. 1578. 

Of Counsel: 

Robert H. Montgomery 
W. C. Magathan 

W. T. Sherwood, Jr. 

X. Barr Miller 

F. Eberhart Haynes 


APPENDIX OF ADDITIONAL LEGISLATIVE 

HISTORY. 


The following extracts from the report of the Senate 
Finance Committee, which adopted and incorporated the 
report of the Ways and Means Committee, are submitted 
to show that appellee is incorrect when he says that the 
amendment to Section 124(f)(3), extending the time for 
filing an application for a Necessity Certificate, was m^de 
for the benefit of the Government and that it granted no 
absolute rights to taxpayers. Under the heading ‘ ‘ Explana¬ 
tion of the Amendments” the Report reads in part as fol¬ 
lows (Senate Rep. No. 6, 77th Cong., 1st Sess., p. 2): 


“Removal of the February 5 and 6 dead lines on filing 
applications for certificates. —The amendments wiith 
respect to the change in the dead line provided in the 
present statute proceed on the theory that the tijme 
limitation should be imposed, not upon certification by 
the Government agencies, but upon application by the 
taxpayer. 

“This is imperative in order to insure thorough ^nd 
careful administration of the certification functions. 
Under the present law, the Advisory Commission a|nd 
the War and Navy Departments are presently faqed 
with a rush of applications just preceding the Febru¬ 
ary 5 dead line. A large number of applications relat¬ 
ing to construction already commenced and acquisi¬ 
tions already made are still being filed. If these appli¬ 
cations are to be thoroughly examined and the issues 
presented properly resolved, the pressure for the is¬ 
suance of certificates before February 6 should be 
removed. 

“Moreover, it is believed that it is unfair to a tax¬ 
payer to cause it to lose its certification because t\he 
certifying agencies are unable to perform adequately 
their duties within the time specified in the statute j a 
fact over which the taxpayer has no control. 

“For these reasons the amendments require the tax¬ 
payer which has begun construction of, or acquired, 
any facility for which it seeks a certificate to file ^ts 
application for certification either before February 6, 
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1941, or within 60 days after the date of the beginning 
of construction, or acquisition of, such facility, which¬ 
ever date is later. Following the same principle, ap¬ 
plicants for contract certificates are required by the 
proposed amendments to file applications for such cer¬ 
tificates within 60 days after making of the contract or 
before February 6, 1941, whichever date is the later. 
In either case the effectiveness of the certificate, if 
issued, will depend upon the date upon which the ap¬ 
plication is filed by the taxpayer and not upon the date 
on which the certificate is made. 
********* 

“Need after February 5 for certification of facilities 
after construction thereof is begun or acquisition made. 

—The requirement in the present law that certificates 
be issued prior to the beginning of construction or the 
making of the acquisition has in some instances threat¬ 
ened delay in the construction and acquisition of facili¬ 
ties vital to national defense. This situation has been 
most frequently met in cases involving acquisition of 
tooling and other similar equipment to meet the de¬ 
mands of future supply orders. Expeditious handling 
of th-ese future supply orders will often require that the 
supplier place his orders for equipment well in advance 
of his actual production program. At this early stage 
it is difficult for the supplier to prepare a definite and 
specific application for a necessity certificate and 
equally difficult for the Advisory Commission and the 
War or Navy Department to determine the propriety 
of issuing such a certificate. It is proposed, therefore, 
that in such cases the orderly and expeditious handling 
of the certification functions without delaying the pro¬ 
curement program ivill be greatly advanced by amend¬ 
ing the law so that such acquisitions, in some cases also 
involving construction, can be made and preliminary 
steps taken before the date on which either a certificate 
must be made or the right to a certificate foreclosed. 

“It is believed that the threat of delay from this 
cause may be avoided by removing the requirement 
that certification must be made before construction is 
begun or acquisition is effected. Instead the amend¬ 
ments merely require that application for such certifi¬ 
cation must be made within 60 days after the beginning 
of the construction or the making of cun acquisition. 


“The proposed amendment has a further advantage 
in that it unit permit the taxpayer to describe morfy 
definitely than it is possible for him to do under th^ 
present law facilities which he is proposing to con¬ 
struct or acquire and which he avers are necessary fot 
national defense.” (Italics supplied.) 

I 

In the same Senate Report, and under the heading “Re]- 
troactive Effect of the Proposed Bill, ’ ’ the following apj 
pears (p. 4): 

“Section 4 of the resolution would require that thej 
amendment of section 124 contained in the resolutioii 
have the same force and effect as if it were provided iii 
the present law. By this means it will be possible to 
preserve to the taxpayer his same privileges unth re-i 
sped to selecting the year in which he is to deduct his { 
amortization as if he had secured his certificate in ac¬ 
cordance with the procedure provided in the present 
law.” (Italics supplied.) 






No. 9680 


GUniteb States Court of Appeals 


DISTRICT OF COLUMBIA 


The United States Graphite Company, appellant 


William Averell Harriman, Secretary of Commerce, 

appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR APPELLEE 


H. G. M0RIS0N. 

Acting Auxin taut Attorney General. 

GEORGE MORRIS FAY, 

United Staten Attorney. 

EDWARD H. HICKEY, 

Special Assistant to the Attorney General. 

Of Counsel : 

RICHARD E. GUGGENHEIM, 

Attorney, Department of Justice. 


United States Court of Appends 
for the Lis if id of ColuffiSiQ. 


JAN 1 5 :3 






CLERK 






INDEX 


Counterstatement of the case___ 

Statute, Executive Orders, and Regulations involved_ 

Summary of argument______ 

Argument__----- 

Background of the act- 

I. It was within the discretionary power of the President and 
the War Production Board to require the filing of an ap¬ 
plication for a Necessity Certificate before the acquisi¬ 
tion of the equipment_■_ 

II. Under Section 124 Congress vested in the predecessor of the 
appellee the discretion and authority to issue a Necessity 
Certificate for only that amount which the executive offi¬ 
cials certified as necessary in the interest of national de¬ 
fense under regulations approved by the President_ 

(a) The appellee was authorized by the plain terms of 

Section 124 of the Internal Revenue Code to 
limit certification to 35 percent of the cost of the 
facilities acquired after July 17, 1944_ 

(b) The legislative history of Section 124 supports the 

interpretation placed on it by the President and 
the War Production Board in exercising discre¬ 
tion to issue a Necessity Certificate for only that 
amount certified as necessary in the interest of 

national defense_____ 

III. The extraordinary powers of equity will not be exercised on 
behalf of appellant....... 

(a) Executive discretion will not be controlled by in¬ 

junction... 

(b) The tax amortization privilege was a matter of grace, 

and its administrative determination will not be 
reviewed by the Courts..--- 

(c) Vital public interests cast the weight of equity en¬ 

tirely with the Government_ 

(d) Even if, arguendo , appellee erred in not certifying the 

facilities on an “all or nothing” basis, appellant 
would not be entitled to mandamus directing 
100% certification, but, at most, the proper relief 
would be a reconsideration of appellant’s applica¬ 
tion, and a determination of necessity de novo .... 
TV. This is a suit against the United States to which the United 
States has not consented_ 


Pare 

1 

4 

5 
II 
11 


15 


20 

22 

L 

j» 

32 

^4 


f 


772429—48-1 


(I) 

















-• -y% ■> “jt* v >• 


n 

Paco 

Conclusion..—-- 42 

Appendix (pertinent executive orders and regulations)- 43 

AUTHORITIES CITED 

Cases: 

Alaska Smokeless Coal Co. v. Lane, 250 U. S. 549 - 30 

Adams v. Nagle, 303 U. S. 532, 542___9, 30, 31 

Belknap v. Schild, 161 U. S. 10, pp. 18, 25- 41 

Brunswick v. Elliott, 103 F. (2d) 746 - 30 

Calf Leather Tanners Assn. v. Morgenthau, 65 App. D. C. 93, 98, 

99; 80 F (2d) 536; cert. den. 297 U. S. 718.. 31 

Chicago Great Western R. Co. v. I. C. C., 294 U. S. 50- 30 

Decatur v. Paulding, 14 Pet. 497, 516- 30, 35 

Duncan Townsite Co. v. Lane, 245 U. S. 308, 311-312- 36 

First Securities Corp. v. Clement (C. C. A. 6th, 1939), 103 F. (2d) 

1011.-. 33 

Gaines v. Thompson, 7 Wall. 347- 30 

Goodrich v. Guthrie, 58 U. S. 284_ 30 

Hall v. Payne, 254 U. S. 343- 30 

Heiner v. Diamond Alkali Co., 288 U. S. 502, 507- 33, 36 

Helvering v. Inter-Mountain Life Ins. Co., 294 U. S. 686, 689- 33 

Hurley v. Kincaid, 285 U. S. 95, 104- 9, 35 

Ickes v. Pattison, 65 App. D. C. 116, 119, 80 F. (2) 708- 30 

International Trading Corp. v. Edison, 109 F. (2d) S25, cert. 

den., 310 U. S. 652...-. 41 

Kelly-Springfield Tire Co. v. United States, 110 F. (2d) 823 (1940). 30 

Knight v. Lane, 228 U. S. 6-- 30 

Land v. Dollar, 330 U. S. 731...-. 39 

Louisiana v. Garfield, 211 U. S. 70- 41 

Louisiana v. McAdoo, 234 U. S. 627_ 10, 40 

McCarl v. Rogers, 60 App. D. C. Ill, 48 F. (2d) 1023- 31 

McCarl v. Walters, 59 App. D. C. 237, 238, 38 F. (2d) 942. 31 

Morrison v. Work, 266 U. S. 481, p. 485... 30, 40 

Naganab v. Hitchcock, 202 U. S. 473- 41 

New Colonial Ice Co. v. Helvering, 292 U. S. 435, 440- 9, 33- 

New Mexico v. Lane, 243 U. S. 52__ 41 

Northern Pacific Ry. Co. v. U. S. 330 U. S. 248, 257- 29 

Oregon v. Hitchcock, 202 U. S. 60- 41 

Perkins v. Lukens Steel Co., 310 U. S. 113, 131-132- 35, 41 

Railroad Commission v. Rowan & Nichols Oil Co., 310 U. S. 573. 30, 32, 34 
Red Canyon Sheep Co. v. Ickes, 69 App. D. C. 27, 41, 98 F. (2) 308- 30 

Reeside v. Walker, 52 U. S. 272- 30 

Reichelderfer v. Johnson, 63 App. D. C. 334, 72 F. (2) 552— 9, 30, 31 

Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 323- 9, 31 

Secretary v. McGarrahan, 76 U. S. 298- 30 

‘ Southern Pacific Co. v. R. F. C., 161 F (2d) 56, (C. C. A. 9, 1947)-- 29 

Stookey v. Wilbur, 61 App. D. C. 117, 118, 58 F. (2) 522- 30 

Thomas v. Vinson, 80 U- S. App. D. C. 346, 349, 153 F. (2) 636_ 30 

Tucker v. Seaman, 58 U. S. 224- 30 

U. S. Borax Co. v. Ickes, 98 F. (2d) 271, cert. den. 305 U. S. 619. - 30 






































Cases—Continued 

U. S. ex rel. Bowling v. Hines, 60 App. D. C. 180, 181, 50 F. (2) 

330. 

United States ex rel. Corbin v. Doyle, 68 App. D. C. 100, 104, 93 F. 

(2) 646....... 

United States ex rel. Riverside Oil Co. v. Hitchcock, 190 U. S. 

316, 323... 

U. S. ex rel. Stowell v. Deming, 19 F. (2d) 697..... 

United States ex rel. White v. Coe, 68 App. D. C. 218, 220, 95 F. (2) 

347. 

United States v. Griffin, 303 U. S. 226_ 

United States v. Lee, 106 U. S. 196_ 

James F. Waters, Inc. v. Commissioner (C. C. A. 9th, 1947), 160 F. 

(2d) 596....... 

Welch v. Obispo Oil Co., 301 U. S. 190.... 

Wells v. Roper, 246 U. S. 335_ 

Wilbur v. U. S. ex rel. Kadrie, 281 U. S. 206, 219_10, 31, 32, 

White v. Coe, 95 F. (2d) 347, 349....... 

Williamsport Co. v. United States, 277 U. S. 551, 559, 560_ 

Work v. U. S. ex rel. Rives, 267 U. S. 175_ 

Statutes: 

Sect. 124 of Internal Revenue Code (54 Stat. 999; 55 Stat. 4, 
757; 56 Stat. 50, 849); Tit. 26 U. S. C. Sec. 124. 1, 2, 4, 5, 7,11, 
Federal Register Act (49 Stat. 500), Tit. 44 U. S. C., Secs. 301- 

314...... 

Revenue Act of 1918 (40 Stat. 1093), Secs. 327, 328_ 

Second War Powers Act, 1942 (56 Stat. 176) Tit. 50 U. S. C. 

App. Sec. 631, et. seq___ 

World War I Amortization Law (40 Stat. 1077; 42 Stat. 254)_ 

Other: 

Cong. Rec., Vol. 87, pp. 266, 8091, 7593, 8092, 8094. 

Senate Report No. 2114, 76 Cong., 3d Sess_ 

Senate Report No. 6, 77 Cong., 1st Sess.. 

House Report No. 11, 77 Cong., 1st Sess... 

House Report No. 1207, 77 Cong., 1st Sess. 

Executive Order No. 9040, Jau. 24, 1942, 7 F. R. 527. .. 

Executive Order No. 9125, Apr. 7, 1942, 7 F. R. 2719_ 

Executive Order 9406, Dec. 17, 1943, 8 F. R. 16955_1, 7, 

Executive Order 9429, March 2, 1944, 9 F. R. 2487_ 

Executive Order 9638, Oct. 4, 1945, 10 F. R. 12591_ 

Executive Order 9809, Dec. 12, 1946, 11 F. R. 14281... 

Executive Order 9841, Apr. 23, 1947, 12 F. R. 2645.. 

Joint Regulations of Secretaries of War & Navy (May 22, 1942), 

7 F. R. 4233...... 

Amendment to Joint Regulations of Secretaries of War & Navy 

(February 1, 1943), 8 F. R. 2042.. 

Amendment to Joint Regulations of Secretaries of War & Navy 

(October 5, 1943), 8 F. R. 13824.... 3, 5, 

Regulations of the War Production Board, Dec. 17, 1943, 8 F. R. 

19694_________1,13, 

Treasury Regulation 111, Sec. 29 (29. 124-6) 124-6, 10 F. R. 919- 


33 
p3 
41 
39, i41 
30 
9,33 
30, 31 


15, 17 


17, 27 
27 

Y 

Y 

I 
^8 
15, 3j5- 

!,38 

f 

1^ 


13, 2f 









































©mteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9680 

The United States Graphite Company, appellant 

v. 

William Averell Harriman, Secretary of Commerce, 

appellee 


APPEAL FROM THE DISTRICT COURT OF TEE EXITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF. AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The complaint in this case attacks the legality of Executive 
Order 9406 dated December 17, 1943 (8 F. R. 16955), as 
amended by Executive Order 9429 of March 2, 1944 (9 F. R. 
2487), and the Regulations of the War Production Board, ap¬ 
proved by the President December 17, 1943 (8 F. R. 19694), 
issued under Section 124 of the Internal Revenue Code (j26 
U. S. C. 124). Pursuant to these executive orders and regu¬ 
lations, the War Production Board (the predecessor of the de¬ 
fendant) 1 issued a percentage necessity certificate covering only 
__ 

1 Defendant’s immediate predecessor was the Temporary Controls Adminis¬ 
trator, whose predecessors were in the order named, Civilian Production 
Administrator and the War Production Board, the Chairman of which was 
vested with the functions of the Secretary of War and the Secretary of |he 
Navy under Section 124 of the Internal Revenue Code: [ 

Executive Order No. 9841, April 23,1947 (12 F. R. 2645). 

Executive Order No. 9809, December 12,1946 (11 F. R. 14281). 
Executive Order No. 9638, October 4, 1945 (10 F. R. 12591). 

Executive Order No. 9406, December 17, 1943 (8 F. R. 16955). 

(1) 



2 


a portion of the cost of certain machinery which the appellant 
had purchased during the period from December 28, 1943, 
through December 15, 1944. Such a certificate authorized the 
amortization of its cost as a tax deduction over a period of five 
years or less. 2 

In its complaint the United States Graphite Company re¬ 
quested the District Court to declare these executive orders 
and regulations void and to grant an order requiring the defend¬ 
ant to issue a necessity certificate covering the entire cost of 
the machinery and equipment which it had purchased during 
the period mentioned above. 

The defendant, opposing this application, filed motions to 
dismiss and for summary judgment, to which was attached the 
affidavit of Sidney T. Thomas, Chief of the Tax Amortization 
Branch, Civilian Production Administration. The District 
Court on June 27, 1947, entered an order granting the defend¬ 
ant’s motion for summary judgment and entering its judgment 
for the defendant. A copy of the opinion, which is reported in 
71 F. Supp. 944, may be found in the Joint Appendix at pages 
87-92. 

Briefly, the underlying facts are these: 

On June 27,1943, the United States Graphite Company filed 
an application for a necessity certificate under Section 124 of 
the Internal Revenue Code. This application, filed with the 
Secretary of War, was for the purpose of amortizing the total 
cost of the factory addition which it planned to construct, as a 
tax deduction over a period from two to five years. 

Thereafter, the Company filed an application on July 20,1943, 
wdth the War Production Board for authority to begin construc¬ 
tion and for priority assistance to obtain the necessary mate¬ 
rials for this factory addition. The Secretary of War on 
October 28, 1943, issued a necessity certificate for a hundred 
percent of the cost of the factory building. The following day 

1 Section 124 (d) of the Internal Revenue Code permits the taxpayer to 
elect to terminate the amortization period in the month in which the emer¬ 
gency use ceases or the date of the Presidential Proclamation ending the 
emergency period, whichever was earlier. The President terminated the 
emergency period for amortization of war facilities as of December 29, 1945 
(10 F. R. 12475). Appellant purchased the bulk of its equipment during 1944. 
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the War Production Board granted authority to construct the 
building and issued a preference rating for the materials. In 
the meanwhile, on October 5,1943, the regulations under whibh 
necessity certificates were issued were changed by the Secretary 
of War, with the approval of the President (8 F. R. 13S24), as 
required by Section 124. The amended regulation now Re¬ 
quired applications to be filed before the acquisition of the 
machinery or facilities, and that it be to the advantage of the 
Government that such additional facilities be privately fi¬ 
nanced. All applicants, including the United States Graphite 
Company, were notified of this change, and the regulation was 
published in the Federal Register. The change did not apply 
to the factory addition already acquired (J. App. 46). J 

After this notice and publication, the United States Graphijte 
Company went ahead and obtained preference ratings from tljie 
War Production Board for the machinery on October 21, 194)3, 
and December 16, 1943. (A priority of AA-3 was granted. 
There were three other priorities higher.) It failed to file &t 
that time an application for a necessity certificate as to the ma¬ 
chinery to be acquired. 

On December 17,1943, by Executive Order 9406, the author¬ 
ity to issue necessity .certificates was transferred to the W$r 
Production Board, and the requirements contained in tbje 
amended regulation of the Secretary of War were continued ijn 
the executive order and the regulations of the War Production 
Board, approved by the President on December 17, 19^3 
implementing this order (App. 46, 51). 

Some months later, on May 29, 1944, the company filed witjh 
the War Production Board an application for a necessity cer¬ 
tificate to cover the machinery already acquired and installed, 
as well as the machinery which was to be installed but not yejt 
acquired. 

The War Production Board sent to the plaintiff a so-called 
“letter of predetermination” stating that the listed facilities 
were eligible for tax amortization upon a 35 percent basis, proj- 
vided the date of acquisition was subsequent to the date of thijs 
letter (J. App. 35). 

Thereupon, on July 27,1944, plaintiff filed an affidavit showf- 
ing that a portion of the machinery had been acquired prior to 
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the date of the letter of predetermination and that the balance 
had been acquired thereafter (J. App. 17, 88). 

Accordingly, the War Production Board, pursuant to the 
above executive orders and regulations approved by the Presi¬ 
dent, denied the application as to that part of the machinery 
acquired before the date of the determination and granted a 
necessity certificate of 35 percent of the cost of the machinery 
to be acquired after the date of the determination (J. App. 
17). 

In amount, the plaintiff alleges that $77,195.99 was denied 
because the application was not timely filed. The balance, 
$98,617.36, being 65 percent of $151,719.02, which was timely 
filed, was also denied. In total amount, $175,813.35 of the 
cost of the machinery was not covered by the certificate issued 
(J. App. 24). 

The Company contended that the executive orders and regu¬ 
lations were invalid on two counts in that: 

(1) Section 124 did not require that certification be made 
before the acquisition of the machinery but required that the 
application be filed within six months after the acquisition. 

(2) Section 124 did not authorize the issuance of a 35 percent 
certificate of the cost of machinery certified as necessary in the 
interest of national defense in the case of facilities having pre¬ 
sumptive postwar utility, but required a hundred percent cer¬ 
tificate for the full cost in such certification. 

Accordingly, the plaintiff sought a mandatory injunction to 
require the issuance of a hundred percent certificate for all of 
the machinery acquired. 

After a full hearing on the defendant’s motions to dismiss and 
for summary judgment the District Court granted summary 
judgment for the defendant. From this order the plaintiff 
has appealed. 

STATUTE, EXECUTIVE ORDERS AND REGULATIONS 

INVOLVED 

The applicable provisions of Section 124 of the Internal 
Revenue Code are contained in the brief of the appellant. 

The relevant provisions of the Executive Orders and Regu¬ 
lations approved by the President under Section 124 of the 
Internal Revenue Code are set forth in the appendix hereto, 
following page 43. 
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SUMMARY OF ARGUMENT 

Section 124 of the Internal Revenue Code authorized 
amortizing the cost of emergency facilities, as a tax deduction, 
over a period of five years or less. This statute was first passed 
on October S, 1940, as part of a legislative program intended 
to give impetus to the national defense program. 

In order to overcome the reluctance of private business to 
meet production schedules of items having limited defense use, 
a number of measures were authorized by Congress. Govern¬ 
ment funds were to be utilized, in some instances, to finance 
such projects, and, as one alternative, the amortization privilege 
w T as authorized. 

It is clear that Congress did not intend the amortization 
privilege to be granted indiscriminately, but, recognizing the 
very substantial effect upon revenue involved, provided that its 
use be controlled by the administrative agencies under regula¬ 
tions to be issued with the approval of the President. Haviifg 
in mind the complexity and scope of the defense program, wiih 
its shifting needs, Congress delegated the administration of 
this program to the executive officials responsible for 
procurement. 

The administration of this statute, which provided that onjy 
so much of the cost of emergency facilities would be certified 
for amortization as the administrative officials determined was 
necessary in the interest of national defense, was necessarily a 
difficult and complex problem. The factors to be taken into 
account changed daily with the progress of the war. 

By the summer of 1943, approximately four billion dollars in 
certificates had been issued, and the officials administering the 
program were generally of the opinion that the statute had 
then fulfilled its purpose. The productive plant necessary to 
wage the war had been created, and it was decided that n\o 
further expansion was desirable. 

The decision was made that, rather than terminate the 
amortization privilege entirely, the privilege would be leflt 
open for certain exceptional expansions of facilities that might 
be necessary. However, in order to impose close control over 
the danger of unhealthy over expansion, a regulation was issued 
by the Army and Navy on October 5, 1943, with the approval 

772429—48 - 2 




6 


of the President, which required applications for amortization 
to be made prior to purchasing the facilities. Then, before any 
commitments had been made, consideration could be given to 
the relative advantages of Government as against private 
financing of the proposed facilities. 

When responsibility for the amortization program was trans¬ 
ferred to the War Production Board on December 17,1943, this 
regulation was embodied in the Executive Order and continued 
by the War Production Board. 

In accordance with the directives contained in the executive 
orders that no amortization should be granted unless it was to 
the Government’s advantage that the facility be privately 
financed, the War Production Board limited amortization to 
that amount of the cost which was a direct result of extraordi¬ 
nary wartime conditions and which would be valueless in peace¬ 
time. No amortization was allowed for facilities having 
obvious postwar value. This policy executed the Congres¬ 
sional intention to guard the financial interest of the Nation 
and yet encourage expenditures for production of facilities 
having only a limited wartime use. 

The appellant purchased the machinery and equipment here 
involved late in 1943 and throughout 1944. Although the ap¬ 
pellant was notified of the regulation requiring application in 
advance, reflecting the restriction of the entire amortization 
program, it applied for certification in May of 1944, and re¬ 
ceived the determination of the War Production Board on 
June 17, 1944. 

The War Production Board denied appellant’s application 
for equipment purchased prior to the date of determination 
for failure to comply with the regulations, and granted the 
privilege of amortization only as to 35% of the cost of equip¬ 
ment purchased after that date. Appellant now asks this Court 
to reverse the District Court and peremptorily order a 100% 
necessity certificate for all of this equipment. 

I 

The President and War Production Board have the discre¬ 
tionary power to require the application for a necessity certi¬ 
ficate to be made and ruled upon before acquisition. That re- 
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quirement, which was contained in Executive Order 9406 and 
the Regulations of the War Production Board, approved by th 
President, was clearly authorized by Section 124 (f) (3) of th^ 
Internal Revenue Code, which provided that this certificate 
shall have no effect unless an* application is filed before the ex<- 
piration of six months after the date of acquisition. A carefu^L 
reading of that section indicates that Congress had placed afi 
outside limitation beyond which the executive could not go, ancf 
that within that limitation the appellee was authorized by th$ 
Act to fix a shorter period of time within which to make ap| 
plication. 

As the legislative history shows, the purpose of Congress wa; 
to have the determination as to the issuance of the certifiat^ 
made at the earliest possible date and to provide flexibility and 
wide discretion in the executive in the administration. 

In any event, the appellee’s construction being reasonable 
cannot be set aside by the Court in this proceeding. 


II 

Congress vested discretion in the chairman of the War Pro4 
duction Board to issue a necessity certificate for only thatl 
amount determined to be necessary in the interest of national 
defense under the applicable executive orders and regulations] 
Pursuant to Section 124, Executive Orders 9406 and 9429 anq 
the War Production Board regulations directed that necessity 
certificates would not be issued unless it was to the advantage 
of the Government that the facilities be privately financed. 
In making this determination, the War Production Board took 
into account the postwar value of facilities in deciding whether 
it would be more advantageous for the Government to own 
them outright rather than to permit private ownership with 
amortization. 

In the case of appellant’s application, it was determined thatj 
the interest of the Government justified amortization of only] 
35% of the cost of the facilities purchased after the date of the 
determination. Appellant contends that the Government was| 
not entitled to take into account Government financial interest,! 
including the possibility of postwar realization, in determining 
what was necessary in the interest of national defense. Such 
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a narrow construction finds no support in the plain language of 
Section 124. 

This statute provides that “in determining * * * the 

adjusted basis of emergency facility * * * there shall be 
included only so much of the amount otherwise constituting 
such adjusted basis as is properly attributable to such * * * 

acquisition after December 31, 1939, as either the Secretary of 
War or the Secretary of the Navy has certified as necessary in the 
interest of national defense during the emergency period 
* * * under such regulations as may be prescribed * * * 
with the approval of the President.” The meaning of this 
provision is clear beyond dispute. The language itself indicates 
that authority was granted to the appellee to determine the 
amount to be certified. There is nothing to justify appellant’s 
contention that certification must be granted on a 100% or 
nothing basis. Further, Section 124 was primarily a financial 
tool to aid the Government in accomplishing the defense pro¬ 
gram. The appellee was executing the purpose of this statute 
by weighing the financial interest of the Government in decid¬ 
ing whether to finance these facilities by public or private funds. 
The postwar value of the facilities was a factor logically and 
necessarily to be taken into account in reaching this decision. 

In addition to the plain terms of the statute, which are com¬ 
pletely conclusive, the legislative history supports appellee’s 
position. That history indicates that the financial interest of 
the Government was uppermost in the minds of the legislators 
who considered and passed Section 124. They expressed their 
concern that uncontrolled use of the amortization privilege 
would prove too costly, and guarded against this possibility by 
vesting wide discretion in the executive officials and the Presi¬ 
dent. It is clear that Congress intended the amortization privi¬ 
lege to be granted only when necessary, as one of several alterna¬ 
tive methods of financing the defense program. Congress 
therefore provided for administrative discretion to limit dras¬ 
tically the amount of amortization authorized. There is no 
support for appellant’s argument that no discretion was al¬ 
lowed to the appellee except to grant amortization on an all-or- 
nothing basis. 
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Under these circumstances, the extraordinary powers of 
equity will not be exercised on behalf of appellant. The com¬ 
plex discretionary nature of the determination made by the 
War Production Board in ruling on appellant’s application wijl 
not be reversed or set aside by injunction. 11 is well settled that 
discretionary decisions of administrative officers will not be dis¬ 
turbed. Adams v. Nagle, 303 U. S. 532. Even if the construc¬ 
tion of the statute by the administrative official is erroneous, 
mandamus will not issue to compel him to act upon one conf 
struction rather than another. Reichelderjer v. Johnson, 6S 
App. D. C. 334. The interpretation need only be a reasonable 
and possible one. Riverside Oil Company v. Hitchcock, 19(^ 
U. S. 316, 323. 

The tax amortization privilege was granted as a matter of 
legislative grace, when, in the discretion of the appellee, such 
a grant benefited the national defense of the United States durf 
ing the emergency period. The rule is well settled that where 
statutes create special tax relief or deduction measures, and the 
determination of the amount is vested in the discretionary^ 
power of the administrative officials, the courts will not review 
the administrative determinations. New Colonial Ice Com\ 
pany v. Helvering, 292 U. S. 435, 440; Williamsport Company 
v. United States, 277 U. S. 551, 559. 

It is clear that vital public interests lie with the Govern¬ 
ment’s position, and under these circumstances a court of equity 
acts with caution, and only upon a clear showing that its inter¬ 
vention is necessary in order to prevent irreparable injury. 
Hurley v. Kincaid, 285 U. S. 95. The effect of granting the relief 
requested by appellant would reopen all certifications of neces¬ 
sity denied in whole or part by the War Production Board, 
amounting to some $800,000,000, and cast a serious burden of 
litigation upon the courts, administrative hardship upon the 
Government, and a large additional expense upon the tax¬ 
payers. Appellant’s position is directly contrary to the vital 
public policy, expressed by Congress, that the administrative 
problems of the war be closed as soon as possible after the end 
of hostilities in order that the Nation might revert to a peace¬ 
time economy. 
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Even if, arguendo, appellee erred in not certifying the facili¬ 
ties on an “all or nothing basis”, the relief that appellant would 
be entitled to would, at most, be a reconsideration of its appli¬ 
cation and a determination of necessity de novo. It is quite 
clear that at no time has the War Production Board determined 
that cdl of the equipment.was necessary in the interest of na¬ 
tional defense during the emergency period. The only deter¬ 
mination made was as to the necessity of 35% of the amount 
of equipment purchased after July 17, 1944. If the War 
Production Board erred in following the principles and con¬ 
siderations that went into this determination, the entire deter- 
mination was wrong, and there was clearly no other determina¬ 
tion made. If the War Production Board had been faced with 
the choice advocated by appellant of certifying either all or 
none of these facilities, it may well have denied the entire 
application. At the most, the appellant can only urge the 
court to require a reconsideration of the application on the 
correct basis. A mandatory injunction cannot be employed 
to direct the exercise of discretion in a particular way. Wilbur 
v. United States, 281 U. S. 206, 219. 

IV 

This is a suit against the United States to which the United 
States has not consented, and which is, therefore, beyond the 
jurisdiction of the Court. There is no question that the effect 
of appellant’s action, if granted, would “disturb the whole rev¬ 
enue system of the Government” and affect funds now in the 
Treasury. Louisiana v. McAdoo, 234 U. S. 627. Taxes have 
been paid for the years during which the amortization deduction 
was in effect by countless taxpayers who had been denied certifi¬ 
cation in whole or in part. The effect of the decree requested 
would be to disrupt the procedure of collecting revenue, and to 
reduce substantially funds of the United States already paid into 
the Treasury or due and owing upon the basis of the determina¬ 
tions of necessity that were made in the past. Such a suit is 
against the United States. 




11 


ABGTJMENT 


Background of the act 

Section 124 of the Internal Revenue Code authorized amor¬ 
tizing the cost of emergency facilities, as a tax deduction, cfver 
a period of five years or less. This statute was first passed on 
October 8, 1940, for the purpose of inducing private capitajl to 
enter production necessary for our national defense. At tjhat 
time, the Government officials concerned recognized that the 
defense program had bogged down, and a number of plans Were 
recommended to Congress, or prompted by Congress, whjich 
were intended to give to the program the impetus that would 
enable it to fulfill the schedules set by the Government. 

A number of remedies were proposed; in general, they w*ere 
designed to overcome the reluctance of business to undertake 
production of items of which the permanent future market 
was uncertain. To meet the objections of risking private capi¬ 
tal, several plans were proposed: Government funds were to 
be utilized, in some instances, to finance such projects; and, 
as one alternative measure, the amortization privilege yas 
authorized. 

The purpose of this provision was to encourage investment of 
private capital in projects of short-term and specialized produc¬ 
tivity by enabling the businessman to offset certain costs as a 
tax deduction against high income produced over the period of 
the active usefulness of facilities developed solely for emer¬ 
gency-defense production, and thus minimize risk of loss. It is 
clear that Congress did not intend the amortization privilege to 
be granted indiscriminately to any taxpayer who alleged that 
he was manufacturing items for the defense program a:pd 
claimed the privilege. Congress recognized the very substan¬ 
tial effect upon revenue that this measure would inevitably 
have, and provided that its use would be controlled under regu¬ 
lations to be issued by the Secretaries of War and Navy with 
the approval of the President. 

On the other hand, it was inherent in the purpose of this leg¬ 
islation that considerable flexibility be granted in its adminis¬ 
tration. Congress could not, by inflexible statute, make a final 
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determination as to when Government funds were to be ad¬ 
vanced to finance production, or when it would be to the advan¬ 
tage of the Government to encourage the use of private capital 
by granting the amortization privilege. Further, in view of the 
complexity and scope of the defense program, involving as it 
did the entire productive capacity of the United States, Con¬ 
gress could not by listing specific items, determine which prod¬ 
ucts were so essential as to warrant Government financial as¬ 
sistance in any form. 

The administration of the amortization provisions, although 
nominally a part of the revenue laws, was, therefore, delegated 
to the executive officials primarily responsible for controlling 
the development of our defense program. Thus, in the original 
Act, authority to issue certificates was given to the Secretaries 
of War and Navy who were the officials primarily responsible 
for procurement of defense supplies, but their power was de¬ 
pendent upon the concurrent approval of the Advisory Com¬ 
mission to the Council of National Defense. Further, these 
executives could act only in accordance with regulations pre¬ 
scribed by the President. Congress made it clear that it in¬ 
tended the President to retain authority over the granting of 
the amortization privilege, in order to keep this program within 
bounds that would not adversely affect the Nation’s finances. 

The administration of this provision was necessarily a difficult 
and complex problem. The statute provided that only so much 
of the cost of emergency facilities will be certified for amortiza¬ 
tion as the administrative officials responsible certify as neces¬ 
sary in the interests of national defense, which certification 
should be under regulations prescribed by the Secretaries with 
the approval of the President. Against the background of the 
entire defense program of the country, as seen from the affidavit 
of Sidney T. Thomas (J. App. 41), this decision entailed com¬ 
plex economic and military considerations, in order to establish 
the relative necessity of various production programs. 

From 1940 to December 1943, the amortization program was 
administered by the War and Navy Departments. By sum¬ 
mer of 1943, approximately four billion dollars in certificates 
had been issued, and the officials administering the program 
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were generally of the opinion that the statute had then fulfilled 
its purpose. The productive plant necessary to wage the war 
had been created. Additional expansion of productive facili¬ 
ties would divert money, materials, and energy from the active 
production of planes, tanks, and munitions of war so urgently 
needed. 

At that time, therefore, considerable thought was given to 
terminating the amortization privilege completely. However, 
it was felt that certain exceptional expansions might be neces¬ 
sary, and it was, therefore, decided to leave the privilege open 
for these exceptional cases. Accordingly, in order to impose a 
closer control over this danger of financial and physical over¬ 
expansion of the capital plant, a regulation was issued by the 
Army and Navy on October 5, 1943, with the approval of the 
President (8 F. R. 13824; App. 45), which required taxpayers to 
submit requests for amortization prior to purchasing the facili¬ 
ties. Then only after consideration of the relative advantage of 
governmental financing as against private financing' with 
amortization would the certificate for the designated amount 
issue. 

The Government could then pass on the necessity of the c4p- 
ital expansion before commitments had been made. The reg¬ 
ulation was intended to be a brake on an unhealthy over- 
expansion. When authority to issue certificates was transferrjed 
to the War Production Board on December 17, 1943, this reg¬ 
ulation, in substance, was embodied in the executive order ajad 
was continued by the War Production Board. 

Under the administration of the War Production Board, to 
implement the admonition in the executive orders to consider 
the financial interests of the Government when granting amor¬ 
tization, the Board laid down the policy of limiting amortisa¬ 
tion to that amount of the cost of facilities which was a direct 
result of extraordinary wartime production, and which would 
be valueless in the reconversion period of peace. No amortiza¬ 
tion was allowed for facilities added to plant capacity which 
were of obvious postwar value. This policy executed the inten¬ 
tion of the Congress to encourage capital expansion necessary 
to .the war effort which was not forthcoming because private 
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capital felt that such an expenditure would have no postwar 
value. Secondly, it fulfilled the intention of Congress, as em¬ 
phasized by the President, to hold the amortization program 
within bounds which would not financially injure the country’s 
revenue. In short, what was in the interest of the Government 
was in the interest of the national defense. 

It was against the background of these economic and admin¬ 
istrative developments of the amortization program that the 
plaintiff acquired the machinery in the latter part of 1943 and 
throughout 1944. The company had previously applied for 
and received full amortization of its factory building, but now 
sought full amortization of the equipment. 

That the amortization program was considered to have sub¬ 
stantially fulfilled its purpose, and that tighter controls were 
being imposed in order that the program might be terminated 
were public knowledge. In point of fact, the Graphite Com¬ 
pany was notified with all other applicants of the change in 
the regulations before the machinery in controversy had been 
acquired. It is not denied that the equipment was of a type 
having peacetime commercial value. 

The War Production Board denied the plaintiff’s application 
as to the equipment purchased prior to the date of determina¬ 
tion for failure to comply with the requirement set forth in the 
amended regulations of October 1943, that the application had 
to be made before purchase. This regulation was, as pointed 
out above, the means arrived at to cut down on the entire 
amortization program by giving the Government the opportu¬ 
nity to review its financial interests in advance of any 
commitment. 

Further, the War Production Board, in considering whether 
to grant amortization for equipment not yet purchased ruled 
that the plaintiff would be granted the privilege of amortizing 
only 35 percent of the cost of such equipment. Having re¬ 
ceived this ruling, the plaintiff went ahead and purchased the 
proposed equipment. 

Attacking the executive orders and regulations approved by 
the President, the plaintiff asks this Court to peremptorily 
order a hundred percent necessity certificate for all the ma¬ 
chinery. 
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I 

It was within the discretionary power of the President atid 
the War Production Board to require the filing of an appli¬ 
cation for a Necessity Certificate before acquisition of the 
equipment 

The Graphite Company complains of the fact that no certifi¬ 
cation was granted for facilities purchased prior to the date of 
its application and attacks the validity of that section of the 
Executive Order 9406 and the Regulations of the War Produc¬ 
tion Board approved by the President which required the ap¬ 
plication to be made and ruled upon prior to acquisition. 3 

The relevant provision of Section 124 (f) (3) of the In¬ 
ternal Revenue Code reads as follows: 

The certificate provided for in paragraph (1) shall 
have no effect unless an application therefor is filed 
before the expiration of six months after the beginning 
of such construction, reconstruction, erection, or instal¬ 
lation or the date of such acquisition * * *. 

And this same subsection provides in paragraph (1) that such 
“certification shall be under such regulations as may be pre¬ 
scribed from time to time by the Secretary of War and the 
Secretary of the Navy, with the approval of the President.” 

The applicable provision of the executive order and the 
regulation required by the statute reads as follows: 

(4) Applications must be filed before construction | is 
begun or date of acquisition. The construction, recon¬ 
struction, erection, installation or acquisition of a facility 
will not be deemed necessary within the terms of these 
regulations unless a determination of necessity is made 
by the certifying authority prior to the beginning of the 
construction, reconstruction, erection, installation or 
date of acquisition. 

It is submitted that the predetermination requirement foukid 
in the above provisions of the executive order was clearly a,u- 

3 The War and Navy Departments, as we have already pointed out, had 
previously amended their regulations with the approval of the President! to 
so require on October 5, 1943 ( 8 F. R. 13824) (App. 45). 


thorized by the language of Section 124. A careful reading of 
that section indicates that Congress had placed an outside limi¬ 
tation beyond which the executive could not go, and that within 
that limitation the defendant was authorized by the Act to fix 
a shorter period of time within which to make application. In 
the opinion of the District Court “this construction would seem 
to be warranted in view of the clear purpose of Congress to 
provide flexibility in administration to meet changing condi¬ 
tions and circumstances in the prosecution of the defense pro¬ 
gram” (J. App. 90). As will be shown later in the brief, the pur¬ 
pose and intent of Congress in the enactment of this section 
was to vest wide discretion in the executive in the administra¬ 
tion of this Act. 

From the clear language of the statute, therefore, Congress 
has conferred no absolute right on either the appellant or any 
other applicant or taxpayer to file an application either within 
the six months period or any other period. There is no need 
therefore, as does appellant in an attempt to arrive at a different 
interpretation, to go beyond the specific words of this section by 
resorting to strained parallelisms of construction of language 
found in wholly independent, different, and irrelevant sections 
of the Internal Revenue Code (App. Br. 21 ).a / f ' gf 

Section 124 then merely provides that thezsUU&i shall have 
no effect unless an application is filed before the expiration of 
six months after the date of acquisition. In short, what Con¬ 
gress said was that the executive could not issue a certificate 
that could be effective unless the application had been filed 
within the six months’ period. Beyond that point “executive 
discretion ceases” (J. App. 90). Within that period execu¬ 
tive discretion exists. 

That this is so is borne out by the legislative history of this 
section, which clearly shows that the purpose of Congress was 
to have the determination as to the issuance of the certificate 
made at the earliest possible date. 

As the Act was originally passed (54 Stat. 974) the certifi¬ 
cate to be valid had to be issued before the date of acquisition 
of the facility. In view of the rapidly accelerated pace of our 
war production, it became difficult or impossible for the admin¬ 
istrative officials to make accurate appraisals of the value and 
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necessity of the applications submitted by the contractors , so 
that for the benefit and at the request of the Government agen¬ 
cies administering the law the period was extended to 60 ctays 
(55 Stat. 4, Act of January 31, 1941), and then to six months 
(55 Stat. 757, Act of October 30, 1941). 4 

As stated in the House and Senate Reports: 

Representatives of the War Department, the Navy 
Department, and the Advisory Commission to the Coun¬ 
cil of National Defense appeared before your committee 
and urged the speedy enactment of this legislation. 
They pointed out that in order properly to discharge 
their duties in this respect each application for certifi¬ 
cates, a prerequisite to the authorization allowance, 
must be carefully investigated and that these applica¬ 
tions were being filed in such numbers as to make it 
impossible for certificates to be issued for all of them 
before the deadlines contained in existing law. 

The legislation is purely procedural in character, hav¬ 
ing to do only with extending the time within which 
effective certification can be made, and makes no change 
in the substantive provisions of existing law. House 
Report No. 11, Senate Report No. 6, 77th Cong., 1st 
sess. 

As a further indication of congressional intent to limit the 
concession as much as possible, Congress required assurance 
from the executive officials that “such extension would be wi th¬ 
out prejudice to the Government”. This statement is foun<ji in 
the’ House Report which extended the questioned provisions 
from sixty days to six months (H. R. No. 1207, 77th Cong.,! 1st 
sess.). In brief, therefore, the changes as made were purely 
procedural and merely extended the time in which effective Cer¬ 
tificates could be made. No indication was ever given by ex¬ 
press statutory language or legislative history establishing a 

taxpayer's irrevocable and absolute right to require the ceki- 
— 

* In the Senate debate on the six months’ extension, it was stated that 
45,000 applications had been received and only a handful of certificates had 
been granted. 87 Cong. Rec. 7593, October 2, 1941. See also, 87 Con. Kec. 
266 and 8091. 
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fication process to occur six months after the acquisition of the 
facilities. 

Thus, in conformity with the six months’ latitude and to the 
needs of the administrators and contractors, joint regulations of 
the Secretary of War and the Secretary of the Navy provided 
that applications for necessity certificates must be filed within 
six months after the beginning of installations (May 22, 1942, 
7 F. R. 4233, as amended February 1, 1943, 8 F. R. 2042). 

Then, as we have seen, by the latter part of 1943 the situa¬ 
tion had changed, the need for new plants and other facilities 
had largely given way to the need for production. Conse¬ 
quently, since Congress had merely extended a permissive limit 
in which the administrative agencies and contractors were 
bound to act, the executive departments with the approval of 
the President contracted those limits under the authority con¬ 
ferred by the Act. 

Accordingly, on October 5,1943, the Secretary of War and the 
Secretary of the Navy amended their regulations with the ap¬ 
proval of the President as required by the statute to provide that 
installation of a facility would not be deemed necessary in the 
future unless either Secretary, in exceptional cases, had de¬ 
termined prior to the installation of facilities that there was a 
shortage and that it was to the advantage of the Government 
that additional facilities be privately financed. 8 F. R. 13824. 
These requirements, as shown above, were continued by the 
executive orders and regulations transferring functions of the 
War and Navy Departments to the War Production Board on 
December 17,1943, which the plaintiff has questioned. 

It is clear, on the basis of the history set forth above, that 
Congress extended the permissible time of filing for the admin¬ 
istrative convenience of the Government. This extension did 
not confer any substantive rights. No hardship resulted. For, 
by publication in the Federal Register, in the press, and by indi¬ 
vidual notice, the plaintiff knew of the change long before any of 
the machinery was acquired. The subsection in no way de- 
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tracted from the authority of the administrative officials to 
grant or to refuse to grant certificates. It did not alter the 
central purpose of the amortization program which was to fur¬ 
nish a financial tool for the benefit of the Government. It did 
not subtract from the responsibility of the administrative of¬ 
ficers to protect the financial interests of the Government by 
refusing to issue certificates unnecessarily or extravagantly. 

In following the main purpose of this legislation anc. the 
explicit directives of Congress, the President was fully author¬ 
ized to limit certification by the requirement that the applica¬ 
tion be made in advance of acquisition. 

We have seen the flexibility which Congress intended finder 
the provisions of the Act, of which this section was a part. 

In effect, therefore, Congress, as the legislative history clearly 
indicates, placed an outside limit on the effectiveness of neces¬ 
sity certificates. Beyond that limit the executive could net go. 

This explains the need for congressional approval by amend¬ 
ments to the statute extending the period for filing in ordqr to 
make effective necessity certificates. Unless Congress amended 
the statute as originally enacted and set forth the 60-day pro¬ 
vision and later the six-month provision, the executive officials 
would have been unable to issue valid certificates if the tax¬ 
payer did not file within the allotted time. The executive, ihen, 
was vested wfith discretion by Congress to shorten the time for 
filing applications. On the other hand, Congress had expressly 
prevented the certifying authority from issuing an effective 
certificate upon an application filed beyond the limit pre¬ 
scribed by the various amendments. 

As shown above, the legislative history clearly indicates the 
procedural character of the amendments. The need for ex¬ 
tensions of time for filing applications became apparent in 
view of the detailed and intricate work entering into the deter¬ 
mination of the certification and proper and accurate descrip¬ 
tions of the installations in the application before the certif|ying 
process took place. 
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However, Congress did allow the executive officials to exercise 
discretion in shortening the time as the circumstances and 
changed conditions in our procurement policies for the war 
would warrant. That was why Congress specifically authorized 
certificates to be made under the regulations to be prescribed 
from time to time, with the approval of the President, and 
within that broad power of delegation the executive officials 
had ample authority to require the applications to be filed 
before their determination would issue. 

It is submitted for the reasons set forth above that the 
opinion of the District Court correctly concludes that Congress 
vested in the defendant discretionary power to require the filing 
of an application before the acquisition of the equipment. 

II 

Under section 124 Congress vested in the predecessor of the 
appellee the discretion and authority to issue a Necessity 
Certificate for only that amount which the executive officials 
certified as necessary in the interest of national defense 
under regulations approved by the President 

The particular provision of the Act here in issue is contained 
in section 124, subsection (f), which states: 

Determination of adjusted basis of emeregency facil¬ 
ity .—In determining, for the purpose of subsection (a) 
or subsection (h), the adjusted basis of an emergency 
facility- 

(1) There shall be included only so much of the 
amount otherwise constituting such adjusted basis as is 
properly attributable to such construction, reconstruc¬ 
tion, erection, installation, or acquisition after December 
31,1939, as either the Secretary of War or the Secretary 
of the Navy has certified as necessary in the interest of 
national defense during the emergency period, which cer¬ 
tification shall be under such regulations as may be pre¬ 
scribed from time to time by the Secretary of War and 
the Secretary of the Navy, with the approval of the 
President. 
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Pursuant to this statute, the executive orders and regulations 5 
approved by the President required that “necessity certificates 
shall not be issued unless the Chairman of the War Production 
Board has determined prior to the beginning of the * * * 
installation (1) that the facilities to be constructed or acquired 
are clearly necessary for the war effort and (2) that it is to the 
advantage of the Government that such additional facilities be 
privately financed. ,, 

In compliance with these requirements, what was certified 
in this case was 35 percent of the amount otherwise constituting 
the adjusted basis attributable to the acquisition of the ma r 
chinery acquired after the date of the determination (July 17, 
1944). The Graphite Company contends that the certification 
of only 35 percent as being necessary in the interest of national 
defense was erroneous because the executive considered in 
making this determination the question whether it was to the 
advantage of the Government that the facility be privately 
financed, using as a guide postwar value of the machinery and 
its excess war cost. This, as well as the requirement of prede¬ 
termination, the appellant says was not allowed by the statute, 
and because authorized by executive orders and the regulations 
approved by the President, it asks this Court to strike do\|n 
these regulations and executive orders. 

In effect, the Graphite Company contends that the defend¬ 
ant’s predecessor, under executive orders and regulations ap¬ 
proved by the President as required by Section 124, cannot 
consider whether “it is to the advantage of the Government 
that such additional facilities be privately financed” in deter¬ 
mining so much of the amount to be certified “as necessary in 
the interest of national defense.” Such a narrow restricted 
construction finds no support in the language of Section 124 apd 
militates against the congressional purpose in enacting that 
section. 


1 Executive Order 9406 of Dec. 17,1943, 8 F. R. 16955, as amended by Execu¬ 
tive Order 9429 of Mar. 2, 1944, 9 F. R. 2487. Regulations of the War Pro¬ 
duction Board, approved by the President Dec. 17, 1943, 8 F. R. 19694. It 
should be noted that these requirements were contained in the amendment 
to the War Department Regulations, approved by the President Oct. 5,1943, 
8 F. R. 13824. These executive orders and regulations are set forth in fujll 
in the appendix hereto, p. 43 and seq. 
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(a) The appellee was authorized by the plain terms of section 124 of the 

Internal Revenue Code to limit certification to 35 percent of the cost of 

the facilities acquired after July 17,1944 

Because of the involved and lengthy analysis of subsection 
(f) found at page 30 and the following pages of the appellant’s 
brief, we briefly analyze the section. 

Line by line this is the plain English of the act: The provi¬ 
sion states the purpose of the section is to define the adjusted 
basis or the amount of the facility to be certified. The sub- 
paragraph then limits the amount to be included in this ad¬ 
justed basis. The first clause of the paragraph states there 
shall be included only so much of the amount as is properly 
attributable to acquisition after December 31, 1939. It is per¬ 
fectly clear from these words as well as from reading the act 
as a whole that the facilities acquired prior to that date were 
not eligible for certification. Next, the sentence continues “as 
either the Secretary of War or the Secretary of the Navy has 
certified as necessary in the interest of national defense during 
the emergency period.” The ordinary and inescapable mean¬ 
ing of this last clause introduced by “as” necessarily refers back 
to the first part of the sentence commencing “There shall be 
included only so much of the amount otherwise constituting 
such adjusted basis.” Clearly then “only so much of the 
amount” necessarily means that something less than the whole 
can be taken. This is further confirmed when the sentence con¬ 
tinues “otherwise constituting such adjusted basis.” The lan¬ 
guage itself indicates that Congress intended that the appellee 
or his predecessor had the power and discretion to determine the 
amount. Certainly it will take more than the involved and 
strained analysis of the appellant in his brief to escape the plain 
language and purpose which these words set forth. By the 
widest stretch of usage, there is nothing to justify the appel¬ 
lant’s rationalization that the defendant was required by law to 
certify facilities constructed or acquired after December 31, 
1939, upon an all-or-nothing basis. 

It is, therefore, our view that Section 124 authorized by its 
terms the certification of facilities for a portion of their total 
cost. Further, the section plainly vested the authority to make 
this determination in the executive official and left to his dis¬ 
cretion the amount to be fixed. The statutory directive for such 
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certification was that the defendant should determine “the 
amount otherwise constituting such adjusted basis attributable 
to such acquisition” on the basis of how much was necessary 
in the interest of national defense during the emergency peripd. 

That this is the only interpretation is warranted by the plain 
language of the act and is reinforced by the concluding clause 
of this subsection. This clause which appellant kept dor¬ 
mant in its analysis states: 11 which certification shall he under 
such regulations as may he prescribed from time to time hy the 
Secretary of War and the Secretary of the Navy, with the ap¬ 
proval of the President ” [Italics supplied.] Thus, in provid¬ 
ing for regulations (which may be amended from time to time), 
Congress provided for administrative flexibility in regard to 
the standards to be set and the criteria to govern the executive 
judgment in the determination of necessity. 

In view of this wide delegation of discretionary power to 
certify the amount necessary for the national defense, t(he 
certification of 35 percent of the cost of the equipment on l[he 
basis that what is in the interest of national defense includes 
what is to the best financial interest of the Government is not 
prevented by the statute but is compelled by its plain language 
and by the delegation of discretion found in the statute, (£j5ee 
the affidavit of Sidney T. Thomas (J. A. 41)). 

The exercise of such a judgment involved many factors in a 
complex and specialized field as more particularly appears in 
that affidavit, and, as the Court below held, was a reasonable 
and valid exercise of the power vested in the executive by the 
Congress. Let us review briefly what some of the factors were. 

In addition to the questions of necessary supplies and short¬ 
age of facilities for their production, among other considera¬ 
tions there was also included as part of the same determination 
the question as to whether it was to the advantage of the 
Government that the facilities be privately financed. Ijhe 
appellant now asks this Court to substitute its judgment for that 
of the certifying authority acting under regulations approved |by 
the President and say that such financial considerations ha|ve 
no bearing on what amount is in the interest of the national 
defense. 

There can be no dispute that Section 124 is basically a 
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financial provision. It furnished to the Government a financial 
tool to be used by the executive to obtain production necessary 
for our war effort. It will be recalled that this was merely one 
of the financial tools placed in the hands of the executive in 
order to deal with the vital necessities of the national defense. 

Thus, an alternative method of financing war production 
and one which was used extensively was Government financing 
and ownership. Through the Defense Plant Corporation and 
by War and Navy Department contracts, the Government paid 
for and owned over 75 percent of the plants, machinery and 
equipment constructed and installed for the prosecution of 
the war. In the process of certification then, the choice was 
at all times open to the defendant and his predecessor either 
to have facilities constructed and acquired under Government 
ownership or to induce private business to build through issue 
of necessity certificates, whichever was deemed best in the 
interest of national defense. 

Surely the appellant cannot seriously contend that the Gov¬ 
ernment was not permitted by Section 124 to exercise this 
choice, for in determining what was necessary in the interest 
of national defense, the decision of whether to finance war pro¬ 
duction through private means or Government ownership in¬ 
evitably became part of the administrative judgment required 
by Congress to be exercised under the act. It must not be for¬ 
gotten that the effect of issuing a necessity certificate resulted 
in writing off most of the cost of the facility as a deduction 
against the high tax rates of the war years (estimated at some¬ 
thing between 80 to 90 percent of the cost on a hundred percent 
certification), and indirectly, therefore, the facility was ac¬ 
quired at Government expense (J. App. 45). 

The determination then that a facility was “necessary in the 
interest of national defense during the emergency period” 
called for by Section 124 turned on the question of how best to 
wage a successful war and safeguard the financial interest of 
the Government while creating the production necessary to con¬ 
duct the war. This was a statute dealing with finances. The 
administrator of necessity had to include Government fiscal 
considerations in arriving at the amount that should be certified. 
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Among the criteria taken into account, therefore, was tf[e 
postwar value of the facility or equipment which appellant no^ 
challenges. As the affidavit of Sidney T. Thomas so fully 
attests, the factors underlying this consideration were arrive^ 
at after full study and consideration by the experienced admin¬ 
istrators acting in that field and can in no way be considered ain 
unreasonable or arbitrary exercise of discretion under the pow6r 
delegated by Congress. For, if a facility had postwar value, it 
is clear that if owned by the Government, it could be sold bjy 
the Government and some return realized on the investment. 
On the other hand, if a necessity certificate were given for thp 
full amount of the cost, the Government would have paid some¬ 
thing above 80 percent and would have realized no return. 

The appellee submits that Section 124 was never intended to 
confer on the appellant or anyone else a right to demand of the 
Government, through a tax device, the right to have 80 or 90 
percent of the cost of a facility which would be theirs for peace¬ 
time use paid for by the Government. Surely Congress in¬ 
tended that the executive should have at least the authority to 
evaluate the financial interests of the Government in the certifip 
cation of facilities in the interest of national defense. 

Appellant’s contention (Br. 46-49), that this policy of conK 
sidering postwar value as one of the many factors and guides 
in determining whether it was to the advantage of the Governf 
ment that such facilities be privately financed should have beeh 
published in the Federal Register, is without merit. The dij- 
rective that the financial interest of the Government be con* 
sidered was the controlling and basic requirement. That direcj- 
tive was contained in the executive orders and the regulations 
which were published in the Federal Register. This publicaf 
tion was the most that was required by the Federal Register- 
Act (44 U. S. C. secs. 301-314) and constituted full compliance 
with the Act. That Act has never been held to require the 
publication of internal instructions and guides issued, as in 
this case, to officials of the War Production Board to assist then! 
in carrying out the directive. 

The Graphite Company attempts to show by reference txj 
Section 124 (a) that because a 60-month deduction is grante4 
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with respect to the amortization of the adjusted basis and be¬ 
cause adjusted basis under Section 113 (a) and (b) is cost, 
there is no discretion to determine how much of the adjusted 
basis is to be amortized, thereby ignoring completely subsec¬ 
tion (f) under which the certificate is issued. Let us examine 
the effect of these sections. The amortization deduction pro¬ 
vided for in Section 124 (a) is with respect to the adjusted 
basis of “any emergency facility (as defined in subsection 
(e))”. (Italics supplied.) Under subsection (e) an emergency 
facility is “any facility, land, building, machinery, or equip¬ 
ment, or part thereof, the construction * * * or acquisi¬ 
tion * * * with respect to which a certificate under sub¬ 

section (/) has been made [Italics supplied.] 

Therefore, subsection (a) of Section 124 does not operate 
until a certificate under subsection (f) has been issued. That 
certification under subsection (f) as we have repeatedly pointed 
out is to be only for that amount otherwise constituting the ad¬ 
justed basis which the certifying authority has certified as 
necessary in the interest of national defense, which certifica¬ 
tion as required by this subsection is to be under regulations 
issued from time to time and approved by the President. This 
is the discretion delegated by Congress to the certifying author¬ 
ity which must be exercised in order to comply with the statu¬ 
tory mandate. 

(b) The legislative history of Section 124 supports the interpretation placed 
on it by the President and the War Production Board in exercising dis¬ 
cretion to issue a Necessity Certificate for only that amount certified as 
necessary in the interest of national defense 

Although it is our view that the plain words of this statute 
clearly grant authority to the executive to issue the 35-percent 
certification to appellants, and, therefore, there is no need to go 
further, the history of this statute and the purpose of Congress 
in passing it clearly demonstrate that this interpretation of 
Section 124 is correct. 

As stated on the floor of the House by Congressman Tread¬ 
way, a Member of the Committee in charge of the bill: 

* * * I would like to make this statement; The 
gentleman from Ohio is worried for fear the Secretary 
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of War and the Secretary of the Navy may have undup 
influence over the finances of the country. However, 
there is a provision in the amendment, as recommended 
in this report, which states that the certification shall bp 
under such regulations as may be prescribed by theip 
“with the approval of the President.” In other word$, 
the President has ultimate control; which seems to covqr 
the point that the gentleman from Ohio [Mr. Jenkins^ 
makes. I think the gentleman will concede that that is la 
very evident result of the authority provided in the 
resolution, whereby the President of the United States, 
in addition to the Secretary of War and the Secretary 
of the Navy, has a hand in formulating the rules and 
regulations which must be followed in the issuance of 
the amortization certificates (87 Cong. Rec. 8092). 

And again, as stated by Congressman Dough ton: 

The authority is given to the President, and the 
President has the responsibility. He can call in con¬ 
sultation whom he wishes; he can keep watch over it a|.t 
every step of the proceedings. 

The effect of the Senate amendment—and I think the 
amendment is a proper one—is to expedite the letting of 
contracts and the furtherance of the national-defense 
program. We have done the very best we could. We 
have placed the authority where it belongs. At least wp 
have cured the criticism that has been so often heard and 
loudly voiced that the reason the program was ndt 
going forward as it should was because there was dua[l 
responsibility and dual administration (87 Cong. Rep. 
8094, cols. 1 and 2). 

Here again, in considering this provision, Congress realized 
its financial complexity and intended to vest wide authority 
in its administration. 

That the financial interest of the Government was consid¬ 
ered uppermost in carrying on the war can readily be seen 
from a reading of the Senate report. The amortization privi¬ 
lege was considered only one of several methods available to this 
Government in procuring necessary war materials (Senate Re- 
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port No. 2114, 76th Cong., 3d sess.). Three plans of procur¬ 
ing new facilities are set forth there: private ownership with 
no Government interest; private ownership with Government 
interest; and Government ownership. Only one of these in¬ 
cludes the amortisation deduction, and the report points out 
that a combination of these may be most desirable. In the lan¬ 
guage of the report, “The variations in these methods used by 
the Government in dealing with producers of articles necessary 
for the national defense demonstrate the inadvisability of at¬ 
tempting to cover all of these cases with a rigidly uniform 
statutory rule” (id. p. 9). 

In view of the wide grant of authority, the defendant was 
fulfilling the statutory purpose and intent of Congress in limit¬ 
ing the necessity certificate to the amount granted to the ap¬ 
pellant. Congress has urged that these certificates be granted 
only to the extent required by the exigencies of the war effort. 
Executive orders and regulations approved by the President 
carried out this mandate. 

This policy * * * would appear to be in further¬ 

ance of the legislative purpose to encourage capital in¬ 
vestment in the defense effort which would not be avail¬ 
able because of fear that such investment would have no 
postwar value, and at the same time maintain the 
amortization benefits under such control that they 
would not unduly injure the revenue (Mr. Justice Pine, 
below (J. A. 91). 

There is nothing in the legislative history contained in the 
appellant’s brief (pp. 4(Mto) to support its contention that 
Congress did not give any discretionary power to the executive. 
Appellant bases its argument upon what, in our view, is a mis¬ 
conception of Section 124. We do not dispute that after a 
Necessity Certificate has been issued, the entire amount certi¬ 
fied in such certificate “automatically” may be amortized over 
the period of 5 years or less. Appellant fails to distinguish be¬ 
tween the automatic amortization of the designated amount, 
and the discretion vested in the executive to determine whether 
or not to issue the certificate in the first instance and to limit 
the amount of amortization authorized. The extended quota- 
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tions from Messrs. Knudsen, Biggers, and Sullivan, appearing 
before the Senate Finance Committee in 1940, did no more than 
indicate to Congress the need to induce private capital to 
invest in facilities at the time and what the prospective opera¬ 
tion of the bill would be in its simplest terms when a certificate 
issued. There was nothing in any of the testimony to indicate 
that even at that early time it was their view that the bill 
directed the certifying authorities always to issue a hundred 
percent certificate and that the executive had no discretion] in 
the matter. 

As recently as March 3, 1947, the Supreme Court sounded a 
note of admonition regarding the canons of construction that 
should apply in a case of this kind: 

But it is a familiar rule that where there is any doubt 
as to the meaning of a statute which “operates as a grint 
of public property to an individual, or the relinquish¬ 
ment of a public interest/’ the doubt should be resolved 
in favor of the Government and against the private 
grant. Northern Pacific Railway Co. v. United Staies, 
330 U. S. 248, 257. That principle is applicable here 
where the Congress by enacting Section 124 granted an 
economic privilege of great value. See also Southern 
Pacific Co. v. R. F. C., 161 F. (2d) 56 (C. C. A. 9, 194fr). 

It is submitted, therefore, that the statute by its plain pur¬ 
pose and intent clearly authorized the issuance of a certificate 
for but a portion of the cost, and that such certification vjras 
based on a valid exercise of a discretionary power vested in the 
executive by Congress. 


Ill 

The extraordinary powers of equity will not be exercised pn 

behalf of appellant 

(a) Executive discretion will not be controlled by injunction 

We have discussed above the complex discretionary nature 
of the determination made by the War Production Board in 
ruling on appellant’s application. Accordingly, there is brought 
into play the firmly established rule that decisions of admjn- 
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istrative officers, where they involve an exercise of discretion 
and insofar as they are not unreasonable or plainly wrong, will 
not be reversed or set aside by process in the nature of manda¬ 
mus. This rule has been consistently applied for well over a 
century. There is no need to multiply authorities on this point. 
We cite only a few of the leading cases. Railroad Commission 
v. Rowan & Nichols Oil Co., 310 IT. S. 573; Adams v. Nagle, 
303 U. S. 532; Chicago Great Western R. Co. v. I. C. C., 204 
U. S. 50; Wilbur v. United States, 281 U. S. 206; Morrison, 
v. Work, 266 U. S. 481; Work v. Rives, 267 U. S. 175; Hcdl v. 
Payne, 254 U. S. 343; Alaska Smokeless Coal Co. v. Lane, 250 
U. S. 549; Knight v. Lane, 228 U. S. 6; Secretary v. McGarra- 
han, 76 U. S. 298; Reeside v. Walker, 52 U. S. 272; Goodrich v. 
Guthrie, 58 U. S. 284; Tucker v. Seaman, 58 U. S. 224; Decatur 
v. Paulding, 14 Pet. 497; Gaines v. Thompson, 7 Wall. 347; 
Brunswick v. Elliott, 103 F (2d) 746; U. S. Borax Co. v. Ickes, 
98 F. (2d) 271, cert. den. 305 U. S. 619; White v. Coe, 95 F. (2d) 
347, 349; U. S. ex rel. Stowell v. Deming, 19 F. (2d) 697. 

In the words of Mr. Justice Pine below: 

This construction would seem to be warranted, in view 
of the clear purpose of Congress to provide flexibility 
in administration to meet changing conditions and cir¬ 
cumstances in the prosecution of the defense program; 
but in any event, defendant’s construction being reason¬ 
able, it cannot be set aside by the courts in this pro¬ 
ceeding. 6 

***** 

Certification under this statute, as implemented by this 
regulation, clearly involved an exercise of discretion, 

"Citing Adams v. Nagle, supra; Wilbur v. United States ex rel Kadrie, 
supra ; Work v. United States ex rel Rives, supra; United States ex rel River¬ 
side Oil Co. v. Hitchcock, 190 U. S. 316, 323; Thomas v. Vinson, SO U. S. App. 
D. C. 346, 349,153 F. (2d) 636; Red Canyon Sheep Co. v. Ickes, 69 App. D. C. 
27, 41, 98 F. (2d) 30S; United States ex rel Corbin v. Doyle, 68 App. D. O. 
100, 104, 93 F. (2d) 646; United States ex rel White v. Coe, 68 App. D. C. 
21S, 220, 93 F. (2d) 347; Ickes v. Pattison, 65 App. D. C. 116, 119, 80 F. (2d) 
708; Rcichelderfer v. Johnson, 63 App. D. C. 334, 72 F. (2d) 552; Stookey v. 
Wilbur, 61 App. D. C. 117,118, 58 F. (2d) 522. 
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which will not be set aside unless unreasonable, arbitrary, 
or capricious. 7 

Even assuming that the construction of the statute by 
the executive is erroneous, “Since the earliest cases, it has tjeen 
held that where an officer’s action involves the exercise oi] his 
discretion in the construction and interpretation of a statute, 
mandamus will not issue to compel him to act upon one con¬ 
struction rather than another.” Reichelderfer, et al. v. John- 
son, supra. 

* * * if a discretion is vested in him, and he is tcj act 

in the light of the facts he ascertains and the judgment 
he forms, a court cannot restrain him from acting on\ the 
ground that he has exceeded his jurisdiction by reason 
of an error either of fact or law which induced his con¬ 
clusion. Adams v. Nagle, supra, at p. 542. 

In upholding or refusing to interfere with the executive’s 
construction of the law, the Court need not be absolutely satis¬ 
fied that the construction is correct, but only that such an inter¬ 
pretation of the statute was a reasonable and possible |one. 
Riverside Oil Co. v. Hitchcock, supra, Wilbur v. United States, 
supra; Adams v. Nagle, supra. The applicable rule has been 
clearly stated in Riverside Oil Co. v. Hitchcock, supra, w.iere 
the Court said: 

The head of the executive department of the Govern¬ 
ment in the administration of the various and important 
concerns of his office is continually required to exercise 
judgment and discretion. He must exercise his judg¬ 
ment in expounding the laws and resolutions of Con¬ 
gress under which he is from time to time required t<j> act 

* * * whether he decided right or wrong is not) the 

question. Having jurisdiction to decide at all, he had 

7 Citing Willmr v. United States ex rel Kadrie, 2S1 U. S. 206, 219; Work v. 
United States ex rel Rives, supra; United States ex rel Riverside Oil Co. v. 
Hitchcock, supra; Call Leather Tanners Assn. v. Morgenthm, 65 App. (D. C. 
93, 98, 99, 80 F. (2d) 536; cert. den. 297 U. S. 718; United States ex rel 
Bowling v. Hines, 60 App. D. C. 180, 181, 50 F. (2d) 330; McCarl v. Rogers, 
60 App. D. C. Ill, 48 F. (2d) 1023; McCarl v. Walters, 59 App. D. C. 237, 238, 
38 F (2d) 942. 
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necessarily jurisdiction, and it was his duty to decide as 
he thought the law was, and the courts have no power 
whatever under those circumstances to review his de¬ 
terminations hy mandamus or injunction. [Italics 
supplied.] 

It is clear that in this case the appellee or his immediate 
predecessors did not have a plain ministerial duty, equivalent 
to a positive command, to issue to the appellant a necessity 
certificate. The intricate and technical factors entering into 
the process of certification have been pointed out earlier in the 
brief. Thus the appellee with the approval of the President 
was charged with the necessity of construing the statute, ascer¬ 
taining conditions in a complex field of finance, and making 
a determination whether the issuance of such a certificate was 
necessary to the national defense. A mere error of law in 
exercising those functions is no ground for judicial interference. 
In the words of Justice Van Devan ter, speaking for the Court 
in Wilbur v. United States, supra (p. 219): 

Where the duty is not thus plainly prescribed but 
depends upon a statute or statutes the construction or 
application of which is not free from doubt, it is regarded 
as involving the character of judgment or discretion 
which cannot be controlled by mandamus. 

The Court will not substitute its judgment of what was 
necessary for that of the defendant. “A controversy like this 
always calls for a fresh reminder that courts must not substitute 
their notions of expediency and fairness for those which have 
guided the agencies to whom the formulation and execution 
of policy have been entrusted.” Railroad Commission v. 
Rowan & Nichols Oil Co., supra. 

(b) The tax amortization privilege was a matter of grace, and its administra¬ 
tive determination will not be reviewed by the courts 

The granting of the tax amortization privilege by certificate 
of necessity, conferred a tax deduction when, in the discretion 
of the Chairman of the War Production Board, such a grant 
benefited the national defense of the United States during the 
emergency period. This grant is clearly within the well settled 
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rule that where statutes create special tax relief or deduction 
measures, such concessions are matters of legislative grace, and 
when the determination of the amount of such deductions is 
vested in the discretionary power of the administrative) offi¬ 
cials, courts will not review the administrative determinations. 
New Colonial Ice Co. v. Helvering, 292 U. S. 435, 440; Helver¬ 
ing v. Inter-Mountain Life Ins. Co., 294 U. S. 686, 689; Jpmes 
F. Waters, Inc. v. Commissioner (C. C. A. 9th, 1947) 1^0 F. 
(2d) 596; and see First Securities Corp. v. Clement (C. C. A. 
6th, 1939), 103 F. (2d) 1011. 

In this connection cases arising out of special assessments 
under Sections 327 and 328 of the Revenue Act of 1918 present 
a persuasive analogy. Williamsport Co. v. United States, 277 
U. S. 551; Heiner v. Diamond Alkali Co., 288 U. S. 502, 507; 
Welch v. Obispo Oil Co., 301 U. S. 190. 

In Williamsport Co. v. United States, supra, Mr. Justice 
Brandeis, speaking for the Court, stated, at pages 559, 560: 

The soundness of the judgment exercised by the indi¬ 
vidual or body to whom the task was confided vfould 
depend largely upon the extent both of the knowledge 
of the special subject possessed and of the experience 
had in dealing with this particular class of problems. 
The conclusions reached would rest largely upon con¬ 
siderations not entirely susceptible of proof or disproof. 
Congress did not, by the Revenue Act of 19IS, require 
the Commissioner to embody the results of his delibera¬ 
tions in findings of fact. The purpose of the meagre 
record prescribed by § 328 (c) in case the Commissioner 
concludes to order a special assessment is apparent y to 
protect the Treasury, not the taxpayer. For if the Com¬ 
missioner refuses to make the special assessment, he is 
not required to state the grounds of his refusal, or, in¬ 
deed, even to record the fact of such refusal. Thus; the 
aims which induced Congress to enact §§ 327 and 328, 
the nature of the task which it confided to the Commis¬ 
sioner, the methods of procedure prescribed, and the 
language employed to express the conditions under 
which the special assessment is required, all negative 
the right to review of his determination by a couri. 
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Consequently, even assuming arguendo that the discretion 
exercised by the executive was erroneous, the Court is precluded 
from making a judicial revision or alteration of the 
computation. 

In light of the settled rule that courts will not review the 
administrative determinations of a concession of the type in¬ 
volved here, the cases concerning condemnation proceedings 
and the construction of municipal ordinances cited at pages 
35 and 36 of appellant’s brief, are clearly inappropriate and 
irrelevant. Similarly, the Regulations of the Treasury Depart¬ 
ment, cited at page 47 of appellant’s brief, are not in point, first 
for the reason mentioned earlier in this brief, that the duty of 
the Treasury Department was merely to carry out the instruc¬ 
tions contained in the necessity certificate. The discretion in 
issuing the certificate was vested entirely in the War Production 
Board, and therefore the Treasury Regulations did not encom¬ 
pass more than the procedure followed after the discretionary 
decision had been made. Secondly, it may be noted that the 
quotation from this regulation cited at page 47 of appellant’s 
brief fails to add the provision for partial certification of only 
a percentage of cost included in this regulation (set forth at the 
top of page 66 in appellant’s appendix). 

The grant of an amortization deduction was peculiarly a 
matter of grace, since the Government had the choice, which it 
exercised in the great majority of cases, of purchasing and own¬ 
ing the facilities. Under these circumstances, the authorities 
are settled that such an administrative determination will not 
be reviewed. 

(c) Vital public interests cast the weight of equity entirely with the 

Government 

We are concerned here with the Government’s right in a 
struggle for its existence to wage a total war at home and in the 
combat zones with the least possible cost in lives and money. 
Shortened tax amortization through the issuance of necessity 
certificates under regulations approved by the President was 
but one method devised by Congress to carry out these ends. 

In this petition, the Court is asked to use its extraordinary 
equitable powers to compel the executive officials acting with 
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the approval of the President to reverse their decisions in the 
execution of this statutory program, thereby disrupting the 
orderly administration of Government and its revenue systjem. 
In granting such an extraordinary remedy, more compelling 
facts must be urged than now appear in the appellant’s com¬ 
plaint. 

As stated in Hurley v. Kincaid, 285 U. S. 95, 104: 

Where large public interests are concerned and the is¬ 
suance of an injunction may seriously embarrass the 
accomplishment of important governmental endk, a 
court of equity acts with caution and only on cjlear 
showing that its intervention is necessary in order to 
prevent an irreparable injury. See also Railroad Com¬ 
mission v. Pullman Co., 312 U. S. 496, 500; Petroleum 
Exploration, Inc. v. Public Service Commission, 304 
U. S. 209, 222; Hawks v. Hammill, 288 U. S. 52, 61., Cf. 
Yakus v. United States, 321 U. S. 315, 318; Hurford v. 
Sun Oil Co., 319 U. S. 315, 318. 

More than a hundred years ago, Chief Justice Taney, speak¬ 
ing for the Supreme Court, observed that “The interference of 
the courts with the performance of the ordinary duties oij the 
executive departments of the government, would be productive 
of nothing but mischief; and we are satisfied, that such a power 
was never intended to be given to them.” Decatur v. Pauld¬ 
ing, 14 Pet. 497,516, quoted with approval in Perkins v. Lumens 
Steel Co., 310 U. S. 113, 131-132. Here too, the issuance of 
relief in the nature of mandamus would result in “the greatest 
confusion and disorder.” 

As pointed out in the affidavit of the Chief of the Tax Amorti¬ 
zation Branch (J. A. 41, at 50), since December 17,1943, a total 
of 11,435 applications for necessity certificates were received 
and passed on by the War Production Board, a total amount of 
approximately 81,498,730,000. Of these, 2,074 were approved, 
4,268 were denied in part, 3,671 were denied in total, and ^,422 
were withdrawn. The total amount denied was $797,567,000. 
A substantial portion of the applications were denied in Whole 
or in part for the reason that they were not filed in a tujnely 
manner as provided by Executive Order No. 9406 and the regu- 
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lations of the War Production Board. Of the total amount of 
all certificates issued, a majority was granted for only a per¬ 
centage of the amount applied for. 

The unsettling effect of the granting of such an order under¬ 
scores the prophetic ruling of the Paulding case. Any realistic 
consideration of this case indicates that what appellant seeks to 
accomplish would result in reopening an entire chapter of war¬ 
time economic determinations, and create claims against the 
Government, furnishing new grounds for litigation, totalling 
almost a billion dollars. Aside from the great burden on the 
courts, 8 it is clear that such a result would completely reverse 
the desire of Congress to terminate the economic and admin¬ 
istrative burdens of w*ar as soon as possible after the end of 
hostilities, which, as we take it, expressed the will and interest 
of the nation to close the emergency w T ar program and revert to 
a settled peacetime economy. Appellant’s position is directly 
contrary to this great public policy. Even aside from the un¬ 
anticipated effect upon budgetary and tax problems, the relief 
requested would only serve to reopen a large group of complex 
administrative problems that were the product of those times, 
and that would, if disputed again today, add immeasurably to 
the burdens of the public and the Government. 

The present case falls within the rule enunciated by Mr. 
Justice Brandeis in Duncan Townsite Co. v. Lane, 245 U. S. 
308, 311-312, that 

Mandamus * * * issues to remedy a wrong, not 
to promote one; to compel the performance of a duty 
which ought to be performed, not to direct an act which 
will work a public or private mischief or will be within 
the strict letter of the law but in disregard of its spirit. 

Even if there were no other reason for denying appellant’s 
request, it is submitted that in view of the vast public interest 
at stake, equity will not exercise its discretion by interfering 

‘Under the World War I amortization law (40 Stat. 1077, 42 Stat. 254) 
the decision of necessity was left to the courts. The protracted and con¬ 
fused litigation which resulted is illustrated in Kelly-Springfield Tire Co. v. 
United States, 110 F. (2d) 823 (1040). See also Eeiner v. Diamond Alkali 
Co., 288 U. S. 502, 507. 


with the administration of a vital war agency and strike down 
the executive orders and regulations, approved by the President, 
under which it acted. 

v I 

(d) Even if, arguendo, appellee erred in not certifying the facilities on an 
“all or nothing” basis, appellant would not be entitled to mandamus 
directing 100% certification, but, at most, the proper relief would tye a 
reconsideration of appellant’s application, and a determination of ne< os¬ 
sify de novo 

At the outset, it should be clearly understood that at no time 
has the appellee or his predecessor determined under Section 
124 that oil of the machinery and equipment was “necessary 
in the interest of national defense during the emergency period.” 
The contention of the appellant to this effect has no basis 
in fact. 

First, a certification by the Secretary of War that the entire 
cost of the building could be amortized under Section 124, in 
no way affected or controlled the certification of the machinery 
acquired at a later date. The two applications concern sepa¬ 
rate, distinct and independent acquisitions under Section 124. 
The act is clear on this (Section 124 (f) (2)). 

So far as the building is concerned, therefore, it is clear that 
.while this installation might have been eligible for a hundred 
percent certification at the date the building was certified, no 
further acquisition might have been eligible several weeks or 
months later, depending upon the program of the war, the state 
of the Nation’s economy, and the facts and circumstances exist¬ 
ing at the time the new application was filed. In brief, under 
Section 124 the application for a necessity certificate as to the 
machinery must be decided on the basis of the facts and unc^er 
the regulations controlling in 1944 when the application was 
filed and not on the basis of facts and under the regulations 
controlling in 1943 when a certificate of necessity was issued 
for the building. 

Second, there should be no misunderstanding concerning the 
priority ratings granted for the machinery. The granting of 
AA 3 priorities for the purchase of appellant’s machinery and 
equipment does not constitute a determination that these ite:ns 
were necessary in the interest of the national defense during 
the emergency period within the meaning of Section 124. 
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Priorities were issued by the War Production Board to a vast 
number of manufacturers and producers for a wide variety of 
material and equipment for which most of the manufacturers 
were not granted necessity certificates. In point of fact, the 
two administrative procedures stem from two entirely different 
statutes and sets of executive orders. 9 The priority program 
was administered under different standards and by different 
personnel. Priorities were issued for the acquisition of many 
items for which tax amortization would not have been granted. 
Indeed, in the Graphite case there were several priorities higher 
than the A A 3 which it received. 

That there was no determination of the necessity of all the 
machinery and equipment is clear. The only determination of 
necessity made was to the extent of 35% of the cost of facili¬ 
ties purchased after July 17, 1944. It is obvious that 
if the War Production Board had been faced with the 
choice advocated by appellant, of certifying either 100% of the 
adjusted basis of all facilities, or issuing no certificate at all, it 
might well have chosen the latter course, since the interest of 
the Government may very well have been to purchase and own 
the facilities. We cannot now decide what the decision of the 
War Production Board would then have been under these cir¬ 
cumstances. What is clear is that, if the certification of 35% 
of the amount otherwise constituting the adjusted basis of facili¬ 
ties purchased after July 17,1944, is erroneous, then the entire 
determination is invalid, and there has been no determination 
made on an “all or nothing” basis. The only relief that could 
be afforded to appellant would be a resubmission of its applica¬ 
tion for a new determination on the corrected basis. 

At the most, then, the appellant can only urge this Court to 
compel the exercise of judgment or discretion as to the issuance 
of certificates. It could not require the issuance of a hundred 
percent certificate automatically. A mandatory injunction 
cannot be employed “to direct the exercise of judgment or dis- 

8 Second War Powers Act, Tit. 50 U. S. C. App. Sec. 631, et. seq., Title III, 
Act of March 27, 1942, Pub. Law No. 507, 77th Cong.; Executive Orders No. 
9040, Jan. 24, 1942, 7 Fed. Reg. 527; No. 9125, April 7, 1942, 7 Fed. Reg. 2719; 
No. 9638, Oct. 4, 1945, 10 Fed. Reg. 12591; applicable to priority procedures. 
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cretion in a particular way nor to direct the retraction or re¬ 
versal of action already taken in the exercise of either.” Wil¬ 
bur v. United States, 281U. S. 206,219. 

IV 

This is a suit against the United States to which the United 

States has not consented 

The appellee respectfully submits that there are pre¬ 
sented in this action all of the elements that constitute a suit 
against the United States, beyond the jurisdiction of the Court. 
At the outset, we would like to point out that there is no ques¬ 
tion here of a dispute of fact on preliminary motion, as in Land 
v. Dollar, 330 U. S. 731, nor is there any question of a tortious 
interference with property of a complainant, as there was in 
that case and in United States v. Lee, 106 U. S. 196. The case at 
bar falls within the classic example of mandamus brought 
against a public official in his official capacity for the purpose 
of directing action by the Government of the United States. 

The effect of the appellant’s action would clearly expend 
itself upon the revenue system of the Government, and upon 
funds now in the Treasury. The value of facilities certified 
by the executive officials during the emergency period involved 
more than seven billion dollars (J. App. 51). Since December 
17,1943, in approximate dollar value, the total amount covered 
by applications for necessity certificates was SI,498,730,000. Of 
this amount, approximately $797,567,000 was denied. Any in¬ 
crease in the amount of such certificates would decrease sub¬ 
stantially the revenue of the United States, by granting to 
taxpayers a basis for demanding rebates or deductions. The 
serious and substantial effect upon the revenue of the United 
States should these determinations be upset is obvious. If 
granted, the effect of this decree would be to disrupt seriously 
the procedure established for determining the revenue of the 
United States, and to reduce substantially the funds of the 
United States, either already paid into the Treasury or due and 
owing, upon the basis of necessity certificates which have been 
issued heretofore. 
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The fact that, if successful, the appellant’s action would have 
a direct and substantial effect upon the revenue system and 
funds of the United States, raises a substantial question of 
jurisdiction. That suits affecting the revenue system of the 
Government are, in fact, suits against the United States is 
settled. In Louisiana v. McAdoo, 234 U. S. 627, an original 
suit brought in the Supreme Court to enjoin the Secretary of 
the Treasury from admitting imports of Cuban sugar except 
at a certain rate of duty, the Court held: 

That the United States is not named on the record as 
a party is true. But the question whether it is in legal 
effect a party to the controversy is not always determined 
by the fact that it is not named as a party on the record, 
but by the effect of the judgment or decree which can 
here be rendered. Minnesota v. Hitchcock, 185 U. S. 
373, 387; Kansas v. United States, supra (204 U. S. 331, 
333). * * * 

* * * Obviously such suits to review the official 

action of the Secretary of the Treasury in the exercise 
of his judgment as to the rate which should be exacted 
under his construction of the Tariff Acts would operate 
to disturb the whole revenue system of the Government 
and affect the revenues which arise therefrom. Such 
suits would obviously, in effect, be suits against the 
United States. New York Guaranty Co. v. Steele, 134 
U. S. 230; Louisiana v. Jumel, 107 U. S. 711; Hopkins v. 
Clemson College, 221 U. S. 636, 642 (pp. 629, 632). 

Similarly, in Morrison v. Work, 266 U. S. 481, an action to 
enjoin the Secretary of Interior from disposing of funds from 
the sale of land ceded by an Indian tribe, and required by stat¬ 
ute to be administered for the benefit of tribal members, was 
dismissed, even though it was alleged that the statutes were un¬ 
constitutional and, in any event, the defendant was exceeding 
the granted authority. The Court stated (at page 485): 

The claim of the United States is, at least, a substan¬ 
tial one. To interfere with its management and dispo¬ 
sition of the lands or the funds by enjoining its officials, 
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would interfere with the performance of Governmental 
functions and vitally affect interests of the United 
States. It is, therefore, an indispensable party to ^his 
suit. 

In Belknap v. Schild, 161 U. S. 10, an action brought against 
Naval officials to enjoin them from utilizing plaintiff’s patient 
rights was denied, the Court stating (at pages 18 and 25): 

But no injunction can be issued against officers cjf a 
State, to restrain or control the use of property alrekdy 
in the possession of the State, or money in its Treasury 
when the suit is commenced; or to compel the State to 
perform its obligations; or where the State has otherwise 
such an interest in the object of the suit as to be a neces¬ 
sary party, Louisiana v. Jumel, and Elliott v. Wiltz, 107 
U. S. 711, 720-728; Cunningham v. Macon & Bruns¬ 
wick Railroad, 109 U. S. 446,454-457; Hagood v. South¬ 
ern, 117 U. S. 52, 70; In re Ayers, 123 U. S. 443; North, 
Carolina v. Temple, 134 U. S. 22; McGahey v. Virginia, 
135 U. S. 662, 684. * * * 

The United States were the only real party, against 
whom alone in fact the relief was asked, and against 
whom the decree would effectively operate. 

To the same effect are Perkins v. Lukens Steel Company, 
310 U. S. 113,131; United States v. Griffin, 303 U. S. 226; tya- 
bur v. United States ex rel Kadrie, 281U. S. 206; Wells v. Roper, 
246 U. S. 335; New Mexico v. Lane, 243 U. S. 52; Louisiana v. 
Garfield, 211 U. S. 70; Naganab v. Hitchcock, 202 U. S. 473; 
Oregon v. Hit chock, 202 U. S. 60; International Trading Corp. 
v. Edison, 109 F. (2d) 825, cert. den. 310 U. S. 652. 

One of the most vital functions of the United States is ques¬ 
tioned, that of collecting revenue. In such a suit the United 
States has a most substantial interest. Since the effect of the 
decree would be against the United States, and as the United 
States has not consented to be sued for such purpose, it is sub¬ 
mitted that the action must be dismissed. 
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CONCLUSION 

For the foregoing reasons, the judgment below should be 
affirmed. 

Respectfully submitted. 

H. G. Morison, 

Acting Assistant Attorney General. 
George Morris Fay, 

United States Attorney. 
Edward H. Hickey, 

Special Assistant to the Attorney General. 

Of counsel: 

Richard E. Guggenheim, 

Attorney, Department of Justice. 
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ISSUANCE OP NECESSITY CERTIFICATE 


(War and Navy Departments amendment of October 5, 1943; 

8 F. R. 13824) 

The Regulations governing the issuance of Necessity Certifi¬ 
cates under Section 124 (f) of the Internal Revenue Cede, 
prescribed by the Secretary of War and the Secretary of the 
Navy, and approved by the President May 22, 1942, as 
amended (7 F. R. 4233), are amended as follows: 

Add to paragraph 3a subparagraph, as follows: 

(d) The construction, reconstruction, erection, installation, 
or acquisition of a facility shall not be deemed necessary unless 
(1) the beginning of the construction, reconstruction, erection, 
installation, or the date of acquisition of such facility, was prior 
to October 5, 1943; or (2) an application for a Necessity Cer¬ 
tificate describing such facility was filed before October 5,1943; 
or (3) the Secretary of War or the Secretary of the Navy, in 
exceptional cases, has determined prior to the beginning of such 
construction, reconstruction, erection, installation, or the date 
of such acquisition, that there is a shortage of facilities for a 
supply required for military or naval uses and that it is to the 
advantage of the Government that additional facilities for such 
supply be privately financed. 

Henry L. Stimson, 

Secretary of War. 

James V. Forrestal, 

Acting Secretary of the Navy. 

Approved: 

Franklin D. Roosevelt, 

President. 


October 5, 1943. 
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EXECUTIVE ORDER 9406 

Transfer of Functions With Respect to Necessity Certif¬ 
icates From the Secretary of War and the Secretary 

of the Navy to the Chairman of the War Production 

Board 

By virtue of the authority vested in me by Title I of the First 
War Powers Act, 1941, and as President of the United States, 
and in order to enable the Chairman of the War Production 
Board more effectively to carry out his responsibilities with re¬ 
spect to the regulation of production and supply of materials, 
articles, and equipment, and services required for the national 
defense, it is hereby ordered as follows: 

1. Subject to the provisions of section 2 of this order, the 
functions, powers, and duties of the Secretary of W’ar and the 
Secretary of the Navy with respect to the certification, pur¬ 
suant to section 124 (f) of the Internal Revenue Code, of the 
construction, reconstruction, erection, installation or acquisi¬ 
tion of facilities necessary in the interest of national defense 
during the emergency period, and with respect to prescribing 
from time to time with the approval of the President regulations 
governing such certification, are transferred to the Chairman 
of the War Production Board. 

2. (a) The Secretary of War and the Secretary of the Navy 
shall act upon 

(1) all applications for Necessity Certificates filed before 
October 5, 1943, and 

(2) applications for Necessity Certificates filed between and 
including October 5, 1943 and December 17, 1943 describing 
facilities the beginning of the construction, reconstruction, erec¬ 
tion, installation or the date of acquisition of which was prior 
to October 5, 1943. 

When the Secretary of War and the Secretary of the Navy 
have made final determination upon all applications specified in 
this subsection, their functions, powers and duties to issue Ne¬ 
cessity Certificates shall cease. 

( 46 ) 
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(b) The Chairman of the War Production Board shall act 
upon 

(1) applications for Necessity Certificates filed after Decem¬ 
ber 17, 1943 describing facilities the beginning of the construc¬ 
tion, reconstruction, erection, installation or the date of ac¬ 
quisition of which was prior to October 5, 1943. Such appli¬ 
cations for Necessity Certificates filed after the effective date 
of this order shall be filed with the War Production Board. 

(2) applications for Necessity Certificates filed on and After 
October 5, 1943 and pending December 17, 1943 with the 
Secretary of War and the Secretary of the Navy which describe 
facilities the construction, reconstruction, erection or installa¬ 
tion of which has not begun or which have not been acquired, 
and 

(3) applications for Necessity Certificates filed after De¬ 
cember 17, 1943, which describe facilities the construction, 
reconstruction, erection, or installation of which has not begun 
or which have not been acquired. 

3. (a) The regulations of the Secretary of War and the Secre¬ 
tary of the Navy in effect prior to October 5,1943, shall govern 
the issuance of Necessity Certificates for all applications; for 
Necessity Certificates describing facilities the beginning of the 
construction, reconstruction, erection, installation, or the idate 
of acquisition of which was prior to October 5, 1943. 

(b) In acting upon applications for Necessity Certificates 
filed on and after October 5, 1943, describing facilities the Con¬ 
struction, reconstruction, erection, or installation of which was 
not begun or which were not acquired prior to October 5, 1)943, 
Necessity Certificates shall not be issued unless the Chairman 
of the War Production Board has determined prior to the; be¬ 
ginning of the construction, reconstruction, erection, instilla¬ 
tion, or the date of acquisition of the facilities (1) that the 
facilities to be constructed or acquired are clearly neces|sary 
for the war effort, and (2) that it is to the advantage of the 
Government that such additional facilities be privately financed. 

4. In the exercise of the functions, powers, and duties trans¬ 
ferred by this order, the Chairman of the War Production Board 
may consult the War Department and the Navy Department 
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with regard to facilities required primarily for military or naval 
use, and other departments and agencies with regard to facilities 
required primarily for uses within their respective jurisdictions. 

5. Such civilian personnel, property, and records used prima¬ 
rily in the administration of the functions, powers, and duties 
transferred by this order, and so much of the unexpended 
balance of appropriations, allocations, and funds available to 
the War Department and the Navy Department for the said 
purposes as the Director of the Bureau of the Budget shall 
determine, shall be transferred to the Chairman of the War 
Production Board on such date or dates as the Director of the 
Bureau of the Budget shall determine, for use in connection 
with the exercise of the functions, powers, and duties so 
transferred. 

The White House, 

December 17, 19JjS. 


Franklin D. Roosevelt. 





EXECUTIVE ORDER 9429 

Amending Executive Order 9406 of December 17, 194$ 

By virtue of the authority vested in me by Title I of the 
First War Powers Act, 1941, and as President of the Uniited 
States, sections 2 and 3 of Executive Order 9406 of Decem]ber 
17, 1943, entitled “Transfer of Functions with Respect to 
Necessity Certificates from the Secretary of War and the Sec¬ 
retary of the Navy to the Chairman of the War Production 
Board”, are hereby amended to read as follows: 


2. (a) The Secretary of War and the Secretary of the N&vy 
shall act upon 

(1) all applications for Necessity Certificates filed before 
October 5,1943. 

(2) applications for Necessity Certificates filed between &nd 
including October 5, 1943 and December 17, 1943 describing 
facilities the beginning of the construction, reconstruction, ejec¬ 
tion, installation, or the date of acquisition of which was pifior 
to October 5, 1943, and 

(3) applications for Necessity Certificates filed between $nd 
including October 5, 1943 and December 17, 1943 describing 
facilities for which the applicant had made contracts for the 
construction, reconstruction, erection, installation or acquisi¬ 
tion thereof prior to October 5,1943. 

When the Secretary of War and the Secretary of the N&vy 
have made final determination upon all applications specified 
in this subsection, their functions, powers and duties to issue 
Necessity Certificates shall cease. 

(b) The Chairman of the War Production Board shall act 
upon 

(1) applications for Necessity Certificates filed after De¬ 
cember 17, 1943 describing facilities the beginning of the con¬ 
struction, reconstruction, erection, installation or the date! of 
.acquisition of which was prior to October 5, 1943. Such appli¬ 
cations for Necessity Certificates filed after the effective date 
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of this order shall be filed with the War Production Board. 

(2) applications for Necessity Certificates filed on and after 
October 5, 1943 and pending December 17, 1943 with the Sec¬ 
retary of War and the Secretary of the Navy which describe 
facilities, the construction, reconstruction, erection or instal¬ 
lation of which has not begun or which have not been acquired. 

(3) applications for Necessity Certificates filed after De¬ 
cember 17, 1943 which describe facilities the construction, re¬ 
construction, erection, or installation of which has not begun 
or which have not been acquired, and 

(4) applications for Necessity Certificates filed after De¬ 
cember 17, 1943 describing facilities for which the applicant 
had made contracts for the construction, reconstruction, erec¬ 
tion, installation or acquisition thereof prior to October 5,1943, 
provided that such applications are filed prior to April 5, 1944. 

(c) The issuance of a Necessity Certificate by either the Sec¬ 
retary of War, the Secretary of the Navy or the Chairman of 
the War Production Board shall be conclusive of his authority 
under this section. 

3. (a) The regulations of the Secretary of War and the Sec¬ 
retary of the Navy in effect prior to October 5, 1943 shall gov¬ 
ern the issuance of Necessity Certificates for all applications for 
Necessity Certificates describing facilities the beginning of the 
construction, reconstruction, erection, installation or the date 
of acquisition of which was prior to October 5,1943, or for which 
the applicant had made contracts for the construction, recon¬ 
struction, erection, installation or acquisition thereof prior to 
October 5,1943. 

(b) In acting upon applications for Necessity Certificates 
filed on and after October 5, 1943 describing facilities the con¬ 
struction, reconstruction, erection, or installation of which was 
not begun or which were not acquired prior to October 5, 1943, 
or for which the applicant had not made contracts for the con¬ 
struction, reconstruction, erection, installation or acquisition 
thereof prior to October 5,1943, Necessity Certificates shall not 
be issued unless the Chairman of the War Production Board has 
determined prior to the beginning of the construction, recon¬ 
struction, erection, installation, or the date of acquisition of 
the facilities (1) that the facilities to be constructed or acquired 




51 


are clearly necessary for the war effort, and (2) that it is to the 
advantage of the Government that such additional facilities 
be privately financed. 

The Secretary of War and the Secretary of the Navy are 
hereby authorized to amend their regulations governing the 
issuance of Necessity Certificates to the extent necessary to 
carry out their functions under this order. 

This order shall be effective as of December 17, 1943. 

Franklin D. Roosevel 

The White House, 

March 2,1944. 



Amended Regulations (December 17 1943) Governing ij he 
Issuance of Necessity Certificates Under Section 124 
(f) of the Internal Revenue Code, Prescribed by the 
Chairman of the War Production Board, With the Ap¬ 
proval of the President 

The following regulations are hereby prescribed by the Chair¬ 
man of the War Production Board, with the approval of the 
President, pursuant to the authority contained in Executive 
Order 9406, dated December 17, 1943. 

( 1 ) Applications for Necessity Certificates to which these 
regulations apply. These regulations shall apply to (a) appli¬ 
cations for Necessity Certificates filed on and after October 5, 
1943, and* pending December 17, 1943, with the Secretary) of 
War and the Secretary of the Navy which describe facilities. 


the construction, reconstruction, erection, or installation of 
which has not begun or which have not been acquired, and (b) 
applications for Necessity Certificates filed after December 17, 


1943, which describe facilities the construction, reconstruction, 
erection, or installation of which has not begun or which have 
not been acquired. 

(2) Definitions. As used throughout these regulations— 

(a) “Emergency facility” means any facility, land, building, 
machinery, or equipment or part thereof, the construction, re¬ 
construction, erection, or installation of which was completed 
after December 31,1939, or which was acquired after such date, 
and with respect to which a Necessity Certificate has been made. 

(b) “Emergency period” means the period beginning Jan- 
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nary 1, 1940, and ending on the date on which the President 
proclaims that the utilization of a substantial portion of the 
emergency facilities, with respect to which Necessity Certifi¬ 
cates have been made, is no longer required in the interest of 
national defense. 

(c) “Taxpayer” means a person as that term is defined in 
section 3797 (a) (1) of the Internal Revenue Code. 

(d) “Certifying authority” means the Chairman of the War 
Production Board, or his duly authorized representative. 

(e) “Commissioner” means the Commissioner of Internal 
Revenue. 

(f) “Necessity Certificate” means a certificate made pursuant 
to section 124 (f) of the Internal Revenue Code, certifying that 
the construction, reconstruction, erection, installation, or ac¬ 
quisition of the facilities, referred to in the certificate, is neces¬ 
sary in the interest of national defense during the emergency 
period. 

- (g) “Supply” means any article, product, material, or service. 

(3) Determination of necessity. In determining whether 
the construction, reconstruction, erection, installation, or acqui¬ 
sition of a facility is necessary in the interest of national defense 
during the emergency period, and that a Necessity Certificate 
may therefore be issued, the certifying authority will be guided 
by the following considerations: 

(a) Supplies required for national defense. The certifying 
authority will consider whether the supply to be produced with 
the facility sought to be certified is required in the interest of 
national defense during the emergency period. A supply may 
be found to be so required if— 

(i) Is essential for military or naval uses by the Armed 
Forces of the United States or auxiliary personnel, including 
civilian defense, or by any nation which may be furnished sup¬ 
plies under any Act of Congress or any authorization of the 
President; or 

(ii) Is for essential civilian use, domestic or foreign, or for 
any nation which may be furnished supplies under any Act of 
Congress or any authorization of the President, and is clearly 
necessary in the interest of national defense. 
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(b) Shortage of supplies required for national defense —(i) 
General rule. The certifying authority will consider whether, at 
the time of the expansion or conversion there is an existing or 
prospective shortage of facilities for the production of the sup¬ 
ply which is to be produced by the facility sought to be certified. 
Every attempt must be made to utilize existing productive Ra¬ 
pacity in the United States for the production of supplies, 
through the medium of prime contracts, subcontracts, con¬ 
version, greater utilization of existing plant and equipment or 
otherwise, before expansion of facilities for emergency purposes 
is undertaken. As a general rule, facilities will be certified only 
if an over-all shortage of facilities exists or is threatened for pro¬ 
ducing such supply. 

(ii) Exceptions —(1) Impracticability of using existing facili¬ 
ties elsewhere. Existing capacity will be regarded as insuffi¬ 
cient if, notwithstanding an over-all adequate capacity, facili¬ 
ties are lacking in a particular region, there is a necessity of in¬ 
suring a regional supply, and the lack of the supply cannot be 
met by surplus capacity in other regions because of the shortage 
of manpower or transportation facilities. 

(c) Other considerations. The certifying authority will be 
guided by the following additional considerations: 

(i) Depreciable assets. With the exception of land, 
ties will not be certified unless they are subject to the 
provided for by section 23 (1) of the Internal Revenue Code. 

(ii) Land. Land will not be certified as necessary 
directly related to the production, storage, transportation 
protection of supplies necessary in the interest of national 
fense. 

(iii) Acquisition of going concern. Acquired facilities 
viously constituting the principal productive assets of a 
concern will not ordinarily be certified unless there is a 
prospect of a substantial increase in the usefulness of such 
ties resulting from such acquisition and such increase cannot 
be obtained by other practical means or unless a probable sub¬ 
stantial loss of usefulness would result except for such acquisi¬ 
tion. 
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(iv) Replacements. If it is established that replacements 
would have been made, at or about the time made, regardless 
of the emergency, they will not be eligible for certification. 

(v) Applications for certification of certain facilities must be 
filed with request for priority assistance or specific authorization. 
The issuance of a Necessity Certificate will not be considered 
for tax amortization of facilities acquired after the issuance of 
these regulations and for which an application for a Necessity 
Certificate is filed after the issuance of these regulations, the 
acquisition of which can be made only with priority assistance 
or specific authorization of the War Production Board, unless 
the application for a certificate is filed together with the appli¬ 
cation for priority assistance or specific authorization; and the 
specific authorization or priority assistance will not be granted 
until a determination upon issuance of the Necessity Certificate 
has been made. 

(vi) Government and privately financed facilities. Neces¬ 
sity Certificates will be issued only where it is to the advantage 
of the government that the facilities in question be privately 
financed. 

(d) Procedure. The certifying authority may transmit a 
copy of any application to such other Government department 
or agency as it may designate, for recommendation. In any 
such case, no action will be taken by the certifying authority 
until such other Government department or agency has made 
its recommendation as to the disposition of such application or 
has notified the certifying authority that it will make no 
recommendation. 

(4) Application must be filed before construction is begun 
or date of acquisition. The construction, reconstruction, erec¬ 
tion, installation or acquisition of a facility will not be deemed 
necessary within the terms of these regulations unless a deter¬ 
mination of necessity is made by the certifying authority prior 
to the beginning of the construction, reconstruction, erection, 
installation or date of acquisition. 

(5) Effect of Necessity Certificates —(a) General rule. A 
Necessity Certificate is conclusive evidence of certification by 
the certifying authority that the facilities therein described 
are necessary in the interest of national defense, up to the per- 
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centage therein designated of the cost attributable to the con¬ 
struction, reconstruction, erection, installation or acquisition 
thereof after December 31, 1939. 

(b) .4s to descriptions, costs and dates. The certifying 
authority will not certify the accuracy of the cost of any facility 
or of any date relative to the construction, reconstruction, erec¬ 
tion, installation or acquisition thereof. It will be incumbent 
upon taxpayers electing to take the amortization deduction l|o 
establish to the satisfaction of the Commissioner the identities 
of the facilities, the costs thereof and the dates relative thereto, 
except that in the case of Emergency Plant Facilities contracts 
the War Department or Navy Department will furnish tb[e 
Commissioner with a copy of the Final Cost Certificate. 

(c) Further description after certification. Where after tb|e 
completion of an expansion the taxpayer finds that the descrip¬ 
tion or cost of any facility appearing in the Necessity Certificate 
materially varies from the actual description or cost of the facil¬ 
ity, a statement should be filed by the taxpayer with the cert i¬ 
fying authority setting forth the correct description or cost of 
the emergency facility actually constructed, reconstructed, 
erected, installed or acquired. A copy of the statement will be 
forwarded by the certifying authority to the Commissioned 
provided the description or cost in the opinion of the certifying 
authority is within the scope of the original certification, and 
when so forwarded, the statement will have the effect of ah 
amendment of the original certificate. 

(6) Form of application. The formal application filed after 
the effective date of these regulations shall conform to the 
standard form prescribed by the Chairman of the War Produc¬ 
tion Board, shall clearly and concisely set forth the information 
called for in the form, and shall be executed in the manner and 
by the person prescribed by the form. The standard form of 
application for a Necessity Certificate with accompanying in¬ 
structions may be obtained from the certifying authority. 

(7) Place and time of filing of application, (a) After the 
effective date of this regulation, an application for a Necessity 
Certificate for facilities for which, within the meaning of prior 
regulations, the date of beginning of construction or acquisi¬ 
tion was prior to October 5, 1943, shall be filed with the W; 
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Production Board in Washington, D. C., and shall be deemed 
to be filed when received at that office. 

(b) All other applications for Necessity Certificates filed 
under the terms of these regulations shall be filed with the War 
Production Board in Washington, D. C.; except that if an appli¬ 
cation is required by paragraph (3) (c) (v) above, to be filed 
together with an application for priority assistance or specific 
authorization, it shall be filed at such office of the War Produc¬ 
tion Board or of another government agency as may be specified 
at the time of filing for such accompanying lorm. 

(c) The proper places for filing applications for a Necessity 
Certificate may be changed by the certifying authority from 
time to time. 

(8) Exercise of powers of Chairman of War Production 
Board. Any actions taken in exercise of the powers and author¬ 
ity vested in the Chairman of the War Production Board by the 
Executive Order referred to above may be taken in the name of 
the War Production Board, countersigned or attested by the 
Executive Secretary or the Recording Secretary of the War 
Production Board. 

(9) Amendment of regulations. These regulations may be 
amended by the Chairman of the War Production Board with 
the approval of the President. 

Donald M. Nelson, 

Chairman. 

Approved: December 17, 1943. 

Franklin D Roosevelt, 

President. 

Amendment to Amended Regulations (December 17, 1943) 
Governing the Issuance of Necessity Certificates Under 
Section 124 (f) of the Internal Revenue Code Prescribed 
by the Chairman of the War Production Board With 
the Approval of the President 

The amended regulations (December 17,1943) governing the 
issuance of Necessity Certificates under section 124 (f) of the 
Internal Revenue Code (8 F. R. 16964) prescribed by the 
Chairman of the War Production Board with the approval of 
the President (supra) are amended as follows: 
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Section 3 (c) (v) is amended to read as follows: 

(v) Applications for certification of certain facilities must 
be filed with request for priority assistance or specific authori¬ 
zation. The issuance of a Necessity Certificate will not be 
considered for tax amortization of facilities acquired after the 
issuance of these regulations and for which an application for 
a Necessity Certificate is filed after the issuance of these Regu¬ 
lations, the acquisition of which can be made only with priori ty 
assistance or specific authorization of the War Production 
Board, unless the application for a certificate is filed together 
with the application for priority assistance or specific 
authorization. 

Section 4 is amended to read as follows: 

(4) Application must be filed and determination made be¬ 
fore construction is begun or date of acquisition. The con¬ 
struction, reconstruction, erection, installation or acquisition 
of a facility will not be deemed necessary within the terms of 
these regulations unless a determination of necessity is made 
by the certifying authority prior to the beginning of the con¬ 
struction, reconstruction, erection, installation or date of 
quisition. 

Section 7 (a) is amended to read as follows: 

(a) Place and time of filing application: After the effective 
date of this regulation, an application for a Necessity Certifi¬ 
cate for facilities for which, within the meaning of prior regu¬ 
lations, the date of beginning of construction or acquisition was 
prior to October 5,1943, or the making of contracts for the con¬ 
struction or acquisition was prior to October 5, 1943, shall be 
filed with the War Production Board in Washington, D. C., ajnd 
shall be deemed to be filed when received at that office. 

D. M. Nelson, 
Chairman. 

Approved: March 2,1944. 

Franklin D. Roosevelt. 
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